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[743] There is no need to address the
constitutional issue raised by Nissan,
namely that changes in South Dakota stat-
utes which became effective after the Nis-
san-Krantz franchise agreement could not
constitutionally be applied to Nissan.

[144] Now, therefore,
[145] IT IS ORDERED, as follows:

1) The motion (Doc. 60) of plaintiffs in
CIV. 05-1015 for leave to respond to the
summary judgment motion and required
statement of material facts is denied.

2) The motion (Doc. 54) of Nissan for a
summary judgment in CIV. 05-1015 is
granted.

3) The motion (Doc. 23) of Krantz in
CIV. 05-3018 “for hearing and for leave to
file reply brief” is denied.

4) The Order entered by the hearing
officer of the Office of Hearing Examiners
as filed in CIV 05-3018 is affirmed and
adopted; the appeal by Krantz is denied
with prejudice.

w
O E KEY NUMBER SYSTEM
T

The NAVAJO NATION,
et al., Plaintiffs,

V.

U.S. FOREST SERVICE,
et al., Defendants.

Nos. CV 05-1824-PCT-PGR, CV 05-
1914-PCT-EHC, CV 05-1949-PCT-
NVW, CV 05-1966-PCT-JAT.

United States District Court,
D. Arizona.

Jan. 11, 2006.

Background: Various Native American
tribes, their members and environmental
organization brought action challenging
the Forest Service’s decision to authorize
upgrades to facilities at an existing ski
area in the Coconino National Forest. Par-
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ties filed cross-motions for summary judg-
ment on non-Religious Freedom Restora-
tion Act (RFRA), and proceeded to trial on
RFRA claims.

Holdings: The District Court, Rosenblatt,
J., held that:

(1) Forest Service fully discharged its Na-
tional Environmental Policy Act
(NEPA) responsibilities by preparing
an environmental impact statement
(EIS) with public involvement;

(2) Forest Service complied with its obli-
gations under the National Historic
Preservation Act (NHPA);

(3) by following all applicable statutes in
authorizing upgrades to facilities at an
existing ski area in national forest, the
Forest Service satisfied its fiduciary
duty to the local tribes; and

(4) Forest Service’s decision did not violate
RFRA.

Defendant’s motion granted; RFRA claims
dismissed.

1. Environmental Law €&=689

In reviewing a required environmental
impact statement (EIS), court must deter-
mine whether the document contained a
reasonably thorough discussion of the sig-
nificant aspects of the probable environ-
mental consequences; courts should em-
ploy a “rule of reason” standard to make
that finding, and once the court is satisfied
that a proposing agency has taken the
requisite hard look at a decision’s environ-
mental consequences, the review is at an
end. National Environmental Policy Act
of 1969, § 102, 42 U.S.C.A. § 4332.

2. Environmental Law €=604(2)

In authorizing upgrades to facilities
at an existing ski area in national forest,
the Forest Service fully discharged its
National  Environmental Policy Act
(NEPA) responsibilities by preparing an
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environmental impact statement (EIS)
with public involvement; statement of pur-
poses and needs for the ski area proposal
permitted the Forest Service to evaluate a
reasonable range of alternatives, Forest
Service adequately considered the cumula-
tive impacts and/or indirect effects of di-
verting 1.5 million gallons of reclaimed
water a day from aquifer to the ski area
for snowmaking, conducted a reasonable
scientific analysis of the environmental im-
pacts of the proposed snowmaking based
on the best available scientific evidence,
properly evaluated and disclosed all com-
ments and reasonable opposing scientific
viewpoints that were available during the
NEPA process, and made decisional mate-
rials publicly available before its final de-
cision was rendered. National Environ-
mental Policy Act of 1969, § 102, 42
U.S.C.A. § 4332.

3. Environmental Law =601, 689

Under National Environmental Policy
Act (NEPA), range of alternatives dis-
cussed in environmental impact statement
(EIS) is reviewed under a rule of reason
that requires an agency to set forth only
those alternatives necessary to permit a
reasoned choice; NEPA does not require a
separate analysis of alternatives which are
not significantly distinguishable from alter-
natives actually considered, or which have
substantially similar consequences, but
does require federal agencies to rigorously
explore and objectively evaluate all reason-
able alternatives. National Environmental
Policy Act of 1969, § 102, 42 U.S.C.A.
§ 4332; 40 C.F.R. § 1502.14.

4. Environmental Law €600

With regard to its environmental im-
pact statement (EIS), an agency is entitled
to wide discretion in assessing the scienti-
fic evidence, so long as it takes a hard look
at the issues and responds to reasonable
opposing viewpoints. National Environ-
mental Policy Act of 1969, § 102, 42
U.S.C.A. § 4332; 40 C.F.R. § 1500.1(b).

5. Environmental Law ¢=84
Woods and Forests =8

Forest Service complied with its obli-
gations under the National Historie Pres-
ervation Act (NHPA) in authorizing up-
grades to facilities at an existing ski area
in national forest; memorandum of agree-
ment (MOA) with affected Indian tribes,
which required access before, during and
after construction, protection and regener-
ation of plants of traditional importance,
that the Forest Service work to ensure
that current ceremonial activities continue
uninterrupted, that the Forest Service pro-
tect shrines, that tribes be provided water-
quality information, and that projects take
advantage of previously-disturbed areas
where practicable, adequately described
the steps to mitigate the potential adverse
effects of the proposed project. National
Historic Preservation Aect, § 106, 16
U.S.C.A. § 470f; 36 C.F.R. § 800.1.

6. Environmental Law ¢=536

In authorizing upgrades to facilities at
an existing ski area in national forest, For-
est Service did not violate National Forest
Management Act (NFMA) by inadequately
addressing potential impacts on certain
management indicator species (MIS); For-
est Service plan did not require the Forest
Service to evaluate the impacts of the pro-
posal on MIS because there were no MIS
assigned to the management area where
the ski area was located. Forest and
Rangeland Renewable Resources Planning
Act of 1974, § 2 et seq., 16 U.S.C.A.
§ 1600 et seq.

7. Indians €12
United States =57

Grand Canyon Enlargement Act
(GCEA) did not impose any limitations on
the government’s uses of lands outside the
Havasupai reservation and did not restrict
activities on lands outside the Havasupai
reservation. Grand Canyon National Park
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Enlargement Act, § 10(a), 16 U.S.C.A.
§ 228i(a).

8. Environmental Law €659

Court was without the jurisdiction to
consider Indian tribe’s claim that Forest
Service violated the Endangered Species
Act (ESA) in its approval of the proposed
project where tribe did not first provide
written notice of the alleged violation to
the Secretary of the Interior sixty days in
advance of filing suit. Endangered Spe-
cies Act, § 11(2)2)(A)([), 16 U.S.C.A.
§ 1540(2)(2)(A)().

9. Indians =4

By following all applicable statutes in
authorizing upgrades to facilities at an ex-
isting ski area in national forest, the For-
est Service satisfied its fiduciary duty to
the local tribes.

10. Civil Rights 1032

Under Religious Freedom Restoration
Act (RFRA), a law of general applicability
that provides conduct that substantially
burdens a person’s exercise of religion is
invalid unless the law is the least restric-
tive means of serving a compelling govern-
ment interest. Religious Freedom Resto-
ration Act of 1993, § 2(b), 42 U.S.C.A.
§ 2000bb-1(b).

11. Civil Rights ¢=1406

To establish a prima facie case under
Religious Freedom Restoration Act
(RFRA), a plaintiff must show that the law
substantially burdens his ability to freely
exercise his religion; once a plaintiff has
established a prima facie case, the burden
shifts to the defendant to demonstrate that
the law furthers a “compelling interest”
using the least restrictive means. Reli-
gious Freedom Restoration Act of 1993,
§ 2(b)(1), 42 U.S.C.A. § 2000bb(b)(1).

12. Civil Rights &=1032, 1406
A Religious Freedom Restoration Act

(RFRA) plaintiff has the burden of show-
ing that the government’s action burdens
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the adherent’s practice of his or her reli-
gion by pressuring him or her to commit
an act forbidden by the religion or by
preventing him or her from engaging in
conduct or having a religious experience
which the faith mandates. Religious Free-
dom Restoration Act of 1993, § 2(b), 42
U.S.C.A. § 2000bb-1(Db).

13. Civil Rights ¢=1073

Under Religious Freedom Restoration
Act (RFRA), government’s land manage-
ment decision will not be a “substantial
burden” absent a showing that it coerces
someone into violating his or her religious
beliefs or penalizes his or her religious
activity. Religious Freedom Restoration
Act of 1993, § 2(b), 42 U.S.C.A. § 2000bb-
1(b).

14. Civil Rights ¢=1073

On its own, Religious Freedom Resto-
ration Act (RFRA) does not provide a
freestanding right to free exercise of reli-
gion on another’s property. Religious
Freedom Restoration Act of 1993, § 2(b),
42 U.S.C.A. § 2000bb-1(b).

15. Civil Rights ¢=1073

Native American tribes failed to es-
tablish prima facie case that Forest Ser-
vice’s approval of upgrades to facilities at
an existing ski area on national forest
lands considered sacred to Native Ameri-
can tribes violated Religious Freedom
Restoration Act (RFRA); the decision,
which did not bar tribes’ access, use, or
ritual practice on the lands, did not coerce
tribes into violating their religious beliefs
or penalize their religious activity since
they identified no shrines or religious cere-
monies that would be impacted by the
decision. Religious Freedom Restoration
Act of 1993, § 2(b), 42 U.S.C.A. § 2000bb-
1(b).
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16. Civil Rights 1073

Forest Service’s decision to authorize
upgrades to an existing ski area on nation-
al forest lands considered sacred to Native
American tribes was not a violation of
Religious Freedom Restoration Act
(RFRA); Forest Service had a compelling
interest in authorizing upgrades at nation-
al forest ski area to ensure that users of
the ski area had a safe experience, to
ensure compliance with the Establishment
Clause and to manage the public land for
recreational uses, and Forest Service
chose the least restrictive means for
achieving its land management decision.
U.S.C.A. Const.Amend. 1; Religious Free-
dom Restoration Act of 1993, § 2(b), 42
U.S.C.A.  § 2000bb-1(b); Forest and
Rangeland Renewable Resources Planning
Act of 1974, § 6(e), 16 U.S.C.A. § 1604(e).

Howard M. Shanker, The Shanker Law
Firm PLC, James Daryl Hill, James D.
Hill Law Office, Tempe, AZ, Laura Lynn
Berglan, DNA-Peoples Legal Services
Ine., Tuba City, AZ, Terence M. Gurley,
DNA-Peoples Legal Services Inc., Win-
dow Rock, AZ, William Curtis Zukosky,
DNA-Peoples Legal Services, Flagstaff,
AZ, Alysia E. Lacounte, Richard Monette,
Troy Klarkowski, Alysia E. Lacounte,

1. The Complaint for the Navajo Nation and
the Sierra Club was initially filed on June 17,
2005. However, on June 23, 2005, before the
Complaint was served, the Navajo Nation and
Sierra Club filed a First Amended Complaint
that added as Plaintiffs the White Mountain
Apache Tribe, the Yavapai-Apache Tribe, the
Center for Biological Diversity and the Flag-
staff Activist Network. These parties will be
referred to as the Navajo Plaintiffs throughout
this opinion. Shortly after the Navajo Plain-
tiffs amended their Complaint, three separate
Complaints were filed by: (1) Hualapai Tribe,
Norris Nez, and Bill Bucky Preston (‘‘Huala-
pai Plaintiffs”’); (2) Rex Tilousi, Dianna
Uqualla, and the Havasupai Tribe (‘‘Havasu-

Brown & Lacounte LLP, Madison, WI,
Anthony Scott Canty, Lynelle Kym Hart-
way, Hopi Indian Tribe, Office of General
Counsel, Kykotsmovi, AZ, for Plaintiffs.

Rachel Anne Dougan, US Dept. of Jus-
tice, Washington, DC, for Defendants.

Janice M. Schneider, Latham & Wat-
kins, LLP, Washington, DC, Bruce Bab-
bitt, Washington, DC, Philip A. Robbins,
Paul G. Johnson, Robbins & Green, PA,
Phoenix, AZ, for Arizona Snowbowl Resort
Limited Partnership.

ORDER
ROSENBLATT, District Judge.

This consolidated matter comes before
the Court on the parties’ cross-motions for
summary judgment and following a bench
trial on Plaintiffs’ claims brought under
the Religious Freedom Restoration Act, 42
U.S.C. §§ 2000bb-2000bb—4 (“RFRA”).!
The Court now makes its ruling.

I. Factual Background

This case involves a challenge to the
Forest Service’s decision to authorize up-
grades to facilities at the Arizona Snow-
bowl (“Snowbowl”), an existing ski area in
the Coconino National Forest (“CNF”).2
The Plaintiffs in this consolidated case in-
clude the Navajo Nation, the Hopi Tribe,

pai Plaintiffs”’); and (3) the Hopi Tribe. On
unopposed motion, these matters were trans-
ferred and consolidated with the instant ac-
tion on July 13, 2005.

2. The current proposal does not seek to ex-
pand the existing Snowbowl Special Use Per-
mit (“SUP”’) of 777-acres, but instead, seeks
to upgrade the Snowbowl’s existing facilities
and infrastructure. Many of the activities ap-
proved by the current Snowbowl decision
were previously authorized by the 1979 Envi-
ronmental Impact Statement (‘“EIS”), and all
of the approved activities are within the
preexisting permit boundary.
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the Havasupai Tribe, the Hualapai Tribe,
the Yavapai Apache Nation, the White
Mountain Apache Nation, Bill Bucky Pres-
ton (a member of the Hopi Tribe), Norris
Nez (a member of the Navajo Nation),
Rex Tilousi (a member of the Havasupai
Tribe), Dianna Uqualla (a member of the
Havasupai Tribe), the Sierra Club, the
Center for Biological Diversity, and the
Flagstaff Activist Network. The Defen-
dants are the United States Forest Service
(“Forest Service”), Nora Rasure, the For-
est Supervisor, and Harv Forsgren, who
was the appeal deciding officer and Re-
gional Forester. Both Ms. Rasure and
Mr. Forsgren were named as Defendants
in their individual capacity. In addition,
the Arizona Snowbowl Resort Limited
Partnership (“ASR”), the current owner
and operator of the facilities located at the
Snowbowl ski area, moved to intervene in
these proceedings on June 27, 2005. After
receiving briefing on ASR’s motion and
hearing oral argument, the Court granted
ASR’s Motion to Intervene (Doc. 45) on
July 18, 2005.

The Snowbowl lies on the western flank
of the San Francisco Peaks (“Peaks”), and
is operated under a 777-acre Forest Ser-
vice-issued SUP, which is renewable on a
40-year basis. The CNF Land and Re-
source Management Plan (“Forest Service
Plan”), which was subject to its own pro-
cess under the National Environmental
Policy Act (“NEPA”) and adopted in 1987,
designates the entirety of the Snowbowl
SUP as a “Developed Recreation Site.”
Under the Forest Service Plan, the Snow-
bowl is located within management area
(“MA”) 15, which has a management em-
phasis of developed recreation, including
the Snowbowl recreation facilities. Fur-
thermore, the Snowbowl is surrounded on
three sides by the 18,963-acre Kachina
Peaks Wilderness, which is designated as
MA 1 and managed for wilderness values.
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The Snowbowl has been used as a ski
area since 1938. In 1979, the Forest Ser-
vice conducted an extensive process pursu-
ant to NEPA to evaluate proposed up-
grades to the Snowbowl, which included
the installation of new lifts, trails and facil-
ities. Specifically, the 1979 Snowbowl de-
cision approved 206 acres of skiable ter-
rain and facilities to support a comfortable
carrying capacity (“CCC”)—the number of
guests that the Snowbowl facilities could
comfortably carry at one time—of 2,825
skiers. The Forest Service’s decision to
approve the proposed action was chal-
lenged in court by several Indian tribes.
The tribes asserted that development of
the Peaks would be a profane act, and an
affront to the deities, and that, in conse-
quence, the Peaks would lose their healing
power and otherwise cease to benefit the
tribes. Wilson v. Block, 708 F.2d 735, 738
(D.C.Cir.1983), cert. denied, 464 U.S. 956,
104 S.Ct. 371, 78 L.Ed.2d 330 (1983). In
addition, the tribes argued that develop-
ment would seriously impair their ability
to pray and conduct ceremonies upon the
Peaks. Id. However, the District of Co-
lumbia Court of Appeals eventually upheld
the Forest Service’s decision to move for-
ward with the upgrades. Id. at 760.

Since 1979, the Snowbowl has operated
under the direction of the EIS upheld in
Wilson. Many of the improvements au-
thorized by the Forest Service in 1979,
and later upheld by the Wilson decision,
have been implemented over the years.
However, in September of 2002, ASR
sought to implement the remaining previ-
ously authorized upgrades (including cut-
ting certain ski runs), and submitted a
formal proposal to implement snowmaking
at the facility using A+ reclaimed water.
After an extensive environmental review
under NEPA that spanned several years
of public participation, tribal consultation
and input, and analysis, the Forest Ser-
vice ultimately approved ASR’s proposal.
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Specifically, in February of 2005, Forest
Supervisor Nora Rasure issued a Final
Environmental Impact Statement
(“FEIS”) and a Record of Decision
(“ROD”). The Forest Service’s ROD ap-
proved, in part: (a) approximately 205
acres of snowmaking coverage throughout
the area, utilizing reclaimed water; (b) a
10 million-gallon reclaimed water reservoir
near the top terminal of the existing
chairlift and catchments pond below Hart
Prairie Lodge; (c) construction of a re-
claimed water pipeline between Flagstaff
and the Snowbowl with booster stations
and pump houses; (d) construction of a
3,000 to 4,000 square foot snowmaking
control building; (e) construction of a new
10,000 square foot guest services facility;
(f) an increase in skiable acreage from 139
to 205 acres—an approximate 47% in-
crease;® and (g) approximately 47 acres
of thinning and 87 acres of grading/stump-
ing and smoothing. The Plaintiffs appeal-
ed the Forest Supervisor’s decision, and
the Forest Service’s Southwestern Re-
gional Office arranged a technical review
team to evaluate the administrative ap-
peals. On June 8, 2005, the Forest Ser-
vice issued its final administrative decision
and affirmed the Forest Supervisor’s orig-
inal conclusions. This litigation followed.!

On August 12, 2005, the parties filed
cross-motions for summary judgment on,
in part, claims brought pursuant to the

3. It is important to note that although only
139 acres of skiable terrain currently exist at
the Snowbowl, the Wilson decision specifical-
ly approved 206 acres of skiable terrain. Ac-
cordingly, the current proposal, to the extent
it seeks to increase skiable acreage, is fully
consistent with the D.C. Circuit’s previous
ruling in 1983 upholding the Forest Service’s
1979 decision.

4. Shortly after filing their complaints, the
Plaintiffs filed a Motion for Temporary Re-
straining Order Or, In the Alternative, Prelim-
inary Injunction (Doc. 5). A few days later,
the Plaintiffs filed a Stipulated Motion to

Administrative Procedure Act, 5 U.S.C.
§§ 701-706 (“APA”). The APA claims are
based on the Forest Service’s alleged fail-
ure to comply with requirements of
NEPA, 42 USC.  §§ 43214307d
(“NEPA”), the National Historic Preserva-
tion Act, 16 U.S.C. §§ 470 et seq.
(“NHPA”), RFRA, 42 U.S.C. §§ 2000bb-
2000bb—4 (“RFRA”), the Endangered Spe-
cies Act, 16 U.S.C. § 1531 et seq.
(“ESA”), the Grand Canyon National Park
Enlargement Act, 16 U.S.C. § 228i
(“GCEA”), and the National Forest Man-
agement Act, 16 U.S.C. §§ 1600-1687
(“NFMA”). In addition, an alleged failure
of the Forest Service to comply with its
trust responsibility to the tribes was in-
cluded in these motions.

II. Legal Standard and Analysis

In reviewing administrative agency deci-
sions, the function of the district court is to
determine, as a matter of law, whether
evidence in the administrative record per-
mitted the agency to render the decision it
did. Accordingly, summary judgment is
an appropriate mechanism for deciding the
legal question of whether an agency could
reasonably have found the facts as it did.

A person suffering legal wrong because
of an agency action, or adversely affected
or aggrieved by an agency action within
the meaning of the relevant statute, is

Withdraw Plaintiffs’ Motion for Temporary
Restraining Order (Doc. 12), and requested
that the Court set a briefing schedule for
Plaintiffs’ preliminary injunction motion.
The stipulated motion was granted by the
Court. On July 13, 2005, the Court heard
oral argument on the Plaintiffs’ Motion for
Preliminary Injunction. However, the re-
quest for relief was denied as moot after the
parties agreed that ASR would not move for-
ward with the project until after the Court
ruled on the anticipated summary judgment
motions and, if necessary, held a bench trial
on the RFRA claims.
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entitled to judicial review thereof. 5
U.S.C. § 702. Agency action made re-
viewable by statute, and final agency ac-
tion for which there is no other adequate
remedy in a court, are subject to judicial
review. 5 U.S.C. § 704. Under the APA,
a reviewing court may “hold unlawful and
set aside agency action, findings and con-
clusions” that are found to be “arbitrary,
capricious, an abuse of discretion, or other-
wise not in accordance with law.” 5 U.S.C.
§ 706; Center for Biological Diversity v.
United States Forest Service, 349 F.3d
1157, 1165 (9th Cir.2003). To determine
whether agency action was arbitrary or
capricious, a court must consider “whether
the decision was based upon a consider-
ation of the relevant factors and whether
there has been a clear error of judgment.”
Marsh v. Oregon Natural Resources
Council, 490 U.S. 360, 368, 109 S.Ct. 1851,
104 L.Ed.2d 377 (1989).

A. National Environmental Policy
Act

The purpose of NEPA, 42 TU.S.C.
§§ 4321 et seq., is to focus the attention of
federal agencies and the public on a pro-
posed action so that the environmental
impacts of the action can be studied before
a decision is made. By focusing the agen-
cy’s attention on the environmental conse-
quences of a proposed project, NEPA en-
sures that important effects will not be
overlooked or underestimated only to be
discovered after resources have been com-
mitted or the die otherwise cast. Robert-
son v. Methow Valley Citizens Council,
490 U.S. 332, 109 S.Ct. 1835, 104 L.Ed.2d
351, (1989). Accordingly, NEPA requires
federal agencies to prepare an EIS for all
“major federal actions significantly affect-
ing the quality of the human environment.”
42 U.S.C. § 4332(2). However, NEPA

5. The Court notes that the adjective “hard,”
and the phrase “hard look,” are subject to at
least twenty-five different definitions or mean-
ings. Nevertheless, the parties have used the
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does not mandate certain substantive re-
sults, but instead prescribes the necessary
process an agency must undergo to evalu-
ate a proposed action’s potential environ-
mental impact. Methow Valley, 490 U.S.
at 350, 109 S.Ct. 1835.

[1]1 In reviewing the required EIS, the
court must determine whether the docu-
ment contained a “reasonably thorough
discussion of the significant aspects of the
probable environmental consequences.”
Idaho Conservation League v. Mumma,
956 F.2d 1508, 1519 (9th Cir.1992). Within
the Ninth Circuit Court of Appeals, courts
are directed to employ a “rule of reason”
standard to make this finding. Center for
Biological Diversity, 349 F.3d at 1166.
Under the rule of reason standard, which
is essentially applied in the same manner
as the arbitrary and capricious standard,
review consists only of ensuring that the
agency has taken a hard look at the envi-
ronmental effects of the proposed action.’
Id. Once the court is satisfied that a pro-
posing agency has taken the requisite hard
look at a decision’s environmental conse-
quences, the review is at an end. Friends
of the Southeast’s Future v. Morrison, 153
F.3d 1059, 1063 (9th Cir.1998).

[2] It is the Plaintiffs’ position that the
Forest Service failed to take the required
hard look at the environmental conse-
quences of its actions, and that as a result,
the Forest Service’s actions were arbi-
trary, capricious and not otherwise in ac-
cordance with law. However, the Defen-
dants and Intervenor respond that the
Forest Service fully discharged its NEPA
responsibilities by preparing an EIS with
public involvement. Each NEPA violation
alleged by the Plaintiffs is discussed indi-
vidually below.

phrase “hard look” to define the nature of the
inquiry required of the Forest Service; there-
fore, it is reluctantly adopted by the Court.



NAVAJO NATION v. U.S. FOREST SERVICE

873

Cite as 408 F.Supp.2d 866 (D.Ariz. 2006)

1. Statement of Purpose and Need

The Plaintiffs in this case allege that the
stated purpose and need for the proposed
action is impermissibly narrow, improperly
focused solely on improving the Snow-
bowl’s financial viability, and based on
faulty data. The Defendants and Interve-
nor assert that the stated purpose and
need is reasonable and provided the basis
for the Forest Service’s consideration of a
reasonable range of alternatives. The For-
est Service identified the overall purpose
and need for the project as follows: (1) to
ensure a consistent and reliable operating
season, thereby maintaining the economic
viability of the Snowbowl and stabilizing
employment levels and winter tourism
within the local community; and (2) to
improve safety, skiing conditions, and re-
creational opportunities, bringing terrain
and infrastructure into balance with cur-
rent use levels.

The regulations implementing NEPA
explain that an EIS “shall briefly specify
the underlying purpose and need to which
the agency is responding in proposing the
alternatives including the proposed ac-
tion.” 40 C.F.R. § 1502.13. Furthermore,
the Ninth Circuit has determined that
agencies should be afforded considerable
discretion in defining the purpose and
need of a project. Morrison, 153 F.3d at
1066. However, this discretion is not with-
out limitations. Id. For example, “an
agency cannot define its objectives in un-
reasonably narrow terms.” City of Car-
mel-By-The—Sea v. United States Dep’t. of
Transp., 123 F.3d 1142, 1155 (9th Cir.
1997); see also City of New York v. United
States Dep’t of Transp., 715 F.2d 732, 743
(2d Cir.1983) (“[Aln agency will not be
permitted to narrow the objective of its
action artificially and thereby circumvent
the requirement that relevant alternatives
be considered.”).

The Court concludes that the Forest
Service’s statement of purpose and need

for the proposed project is not unreason-
able. See City of Carmel-By-The-Seaq,
123 F.3d at 1155 (Forest Service’s state-
ment of purposes is to be evaluated under
a reasonableness standard). The Forest
Service Plan, which the Forest Service
points out was subject to its own NEPA
process, designates the entirety of the
Snowbowl SUP as a “Developed Recre-
ation Site.” Under the Forest Service Plan,
the Snowbowl is located within MA 15,
which has a management emphasis of de-
veloped recreation, including the Snow-
bowl recreation facilities. Furthermore,
the Final EIS explains that the proposed
action “responds to the goals and objec-
tives outlined in the Forest Service Plan,
and helps move the project area towards
desired conditions described in it.” For
example, the FEIS states that one purpose
of the proposed action is to “ensure a
consistent and reliable operating season”
at the Snowbowl. According to the Forest
Service, because skier visits at the Snow-
bowl are directly correlated to the amount
of snow on the ground, the significant vari-
ability in snowfall has resulted in an incon-
sistent operating season. In addition, the
goal of providing a reliable ski season is
consistent with the Forest Service’s multi-
ple-use mandate and direction to provide
recreational opportunities for the public.

The Court notes that the FEIS also
identifies the need “to improve safety,
skiing conditions, and recreational oppor-
tunities by bringing existing terrain and
infrastructure into balance with existing
demand.” For example, the Forest Ser-
vice identified a need to “[ilmprove the
quantity and distribution of beginner and
intermediate (including low intermediate
and advanced intermediate) terrain and
skier safety by developing additional ter-
rain within the existing SUP area.” The
FEIS adequately documents that the
Snowbowl has a deficit of intermediate
and beginner terrain when compared to
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ski industry norms. In sum, the Court
concludes that the Forest Service devel-
oped a reasonable statement of purposes
and needs under the standard developed
by the Ninth Circuit.

2. Reasonable Range of Alternatives

Next, the Plaintiffs contend that the
Forest Service violated NEPA by failing to
consider a reasonable range of alterna-
tives. For example, the Navajo Plaintiffs
contend that the Forest Service should
have considered a proposal to close the ski
area, a buy-out by the tribes, or an alter-
native with reduced snowmaking coverage.
In addition, the Havasupai Plaintiffs main-
tain that the Forest Service should have
considered water trading. In response,
the Forest Service states that it did, in
fact, consider many of the alternatives
raised by the Plaintiffs, but reasonably
eliminated them from more detailed evalu-
ation because they did not meet the pur-
poses and needs for the proposed action.
Moreover, the agency points out that many
of the alternatives proposed by the Plain-
tiffs do not represent feasible propositions.

The Code of Federal Regulations re-
quires that only reasonable alternatives be
considered. 40 C.F.R. § 1502.14.

In this section agencies shall:

(a) Rigorously explore and objectively
evaluate all reasonable alternatives, and
for alternatives which were eliminated
from detailed study, briefly discuss the
reasons for their having been eliminated.
(b) Devote substantial treatment to each
alternative considered in detail including
the proposed action so that reviewers
may evaluate their comparative merits.
(¢) Include reasonable alternatives not
within the jurisdiction of the lead agen-
cy. (d) Include the alternative of no ac-
tion. (e) Include appropriate mitigation
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measures not already included in the
proposed action or alternatives.

40 C.F.R. § 1502.14.

[31 “An agency’s discussion of alterna-
tives must be bound by some notion of
feasibility.” Muckleshoot v. United States
Forest Service, 177 F.3d 800, 814 (9th Cir.
1999). In addition, an agency need not
consider every available alternative.
Headwaters, Inc. v. Bureau of Land Man-
agement, 914 F.2d 1174, 1180 (9th Cir.
1990). The range of alternatives is re-
viewed under a rule of reason that re-
quires an agency to set forth only those
alternatives necessary to permit a rea-
soned choice. Id. NEPA does not require
a separate analysis of alternatives which
are not significantly distinguishable from
alternatives actually considered, or which
have substantially similar consequences.
Id. at 1181. However, NEPA does require
federal agencies to rigorously explore and
objectively evaluate all reasonable alterna-
tives. With respect to alternatives that
were eliminated from detailed study,
NEPA simply requires a brief discussion
of the reasons for their elimination. 40
C.F.R. § 1502.14(a). As the parties cor-
rectly identify, “[t]he existence of reason-
able but unexamined alternatives renders
an EIS inadequate.” Morrison, 153 F.3d
at 1065; see also Muckleshoot, 177 F.3d at
814.

A review of the EIS shows that the
Forest Service gave detailed consideration
to three alternatives: (1) the no action
alternative; (2) the proposed action; and
(3) the no snowmaking or snowplay alter-
native, which responds to public concerns
over the use of reclaimed water on the
Peaks. Furthermore, the Forest Service
also gave consideration to an alternative to
remove the ski area; several alternatives
that would have included night lighting;
an alternative with a lower amount of new
skiable terrain; an alternative with re-
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duced snowmaking coverage; alternatives
that would have included summer recre-
ational activities such as mountain biking;
alternatives that would have used on-site
or nearby water sources instead of re-
claimed water; and an alternative that
would have used other pipeline alignments.
In addition, the Court concludes that the
Forest Service properly eliminated closure
of the Snowbowl from detailed analysis
because it did not meet the stated pur-
poses and needs for the proposed action.
Since the Coconino Forest Service Plan
instructs that the 777 acres of the Snow-
bowl be managed to emphasize developed
recreations, an alternative that would dis-
mantle the ski area was certainly outside
the scope of the proposed action and need
not have been considered in detail. As the
Ninth Circuit has previously stated,
“[wlhen the purpose is to accomplish one
thing, it makes no sense to consider the
alternative ways by which another thing
might be achieved.” City of Angoon wv.
Hodel, 803 F.2d 1016, 1021 (9th Cir.1986).

The statement of purposes and needs for
the Snowbowl proposal permitted the For-
est Service to evaluate a reasonable range
of alternatives. The Plaintiffs bear the

6. Many of the reasonable alternatives Plain-
tiffs now advance in their respective motions
for summary judgment were never raised in
the NEPA comment process or in the admin-
istrative appeals. Accordingly, this failure
now bars them from judicial review due to
the requirement of exhaustion. For example,
although they now claim otherwise, not one
tribal plaintiff comment letter or appeal letter
mentions the buy-out alternative now ad-
vanced by the Navajo Plaintiffs. However,
the Court notes that even if the alternative
was properly raised before the Forest Service,
it is not significantly distinguishable from an
alternative to close the ski area, which was
considered. See Headwaters, 914 F.2d at
1180-81.

7. The Plaintiffs also maintain that the Forest
Service failed to address the cumulative and
indirect impacts on noise, on aesthetics, on

burden of demonstrating to the Court that
they brought a reasonable alternative to
the Forest Service’s attention during the
public NEPA process, and that such an
alternative was not adequately considered.
City of Angoon, 803 F.2d at 1021-22. The
Plaintiffs have failed to meet this burden.®
Accordingly, the Court concludes that the
Forest Service did not act unreasonably in
rejecting the various alternatives raised by
the Plaintiffs during the project’s public
scoping process.

3. Cumulative and Indirect Impacts

a. Impacts of Diverting 1.5 Million
Gallons of Reclaimed Water a
Day

The Plaintiffs contend that the Forest
Service failed to take the requisite hard
look at the environmental impacts of the
Snowbowl expansion project by neglecting
to consider the cumulative impacts and/or
indirect effects of diverting 1.5 million gal-
lons of reclaimed water a day from Flag-
staff’s aquifer to the Snowbowl for snow-
making.” The Plaintiffs assert that “the
proposed snowmaking will result in a de-
crease to the aquifer” and point to a tech-
nical report prepared by Peter Schwartz-

traffic and ski area access, and on wildlife
and habitat. However, a review of the FEIS
reveals that the Forest Service specifically
evaluated and disclosed the anticipated effects
of each of these categories. For example,
regarding noise impacts, the Forest Service
determined that from a distance of 1.5 miles
and closer, the snowmaking system would be
audible and above ambient noise levels. With
respect to impacts on aesthetics, the Forest
Service used the Visual Management Sys-
tem—a landscape management tool—to eval-
uate the proposed action’s impacts to certain
visual quality objectives and disclosed the cu-
mulative visual effects in the FEIS. In addi-
tion, the FEIS documents careful consider-
ation of impacts to traffic and ski area access
in Section 3C. Lastly, Section 3K of the FEIS
contains a detailed analysis of the Snowbowl
proposal’s potential impacts on wildlife.
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man and Abe Springer, along with other
public comments as the basis for their
argument. However, the Court concludes
that the Forest Service did not refuse or
fail to consider this impact.

A review of the FEIS reveals that the
Forest Service identified the proposed ac-
tion’s potential impacts on aquifer re-
charge as an area requiring additional
analysis and disclosure. The Snowbowl
FEIS Section on Watershed Resources—
Chapter 3H—specifically analyzed the po-
tential long-term effects on the regional
aquifer from diversions of reclaimed water
for snowmaking. For example, the agency
contracted hydrologists to study “precip-
itation; water loss to evaporation, transpi-
ration, and sublimation; and the resulting
water available for groundwater recharge
or surface water run off.” This data was
then used to analyze how much water
would be available for recharge to the
regional aquifer. The Forest Service
found that the proposed snowmaking
would result in a reduction in groundwater
recharge to the regional aquifer of slightly
less than two percent of the City of Flag-
staff’s total annual water production. The
cumulative watershed impact as a result of
the diversion was determined to be negligi-
ble to moderate® The Court also notes
that in reaching this estimate, the Forest
Service considered, among other sources,
the Schwartzmann and Springer report
raised by the Plaintiffs. In sum, the rec-
ord demonstrates and the Court is satis-
fied that the Forest Service responded to
concerns about the impacts to recharge of
the aquifer by conducting reasonable anal-
ysis.

b. Impacts of Snowmaking
Using Reclaimed Water

Next, the Plaintiffs contend that the
Forest Service failed to conduct a reason-

8. Even with the amount of reclaimed water
diverted to the Snowbowl, the Rio de Flag
Water Reclamation Facility (“WRF’’) would
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able scientific analysis of the environmen-
tal impacts of the proposed snowmaking.
However, the Defendants and Intervenor
maintain that the Forest Service took a
hard look at the impacts of snowmaking
using reclaimed water. The Court con-
cludes that the record shows that the For-
est Service conducted a reasonable scienti-
fic analysis of the environmental impacts
of the proposed snowmaking based on the
best available scientific evidence.

First and foremost, it is important for
the Court to note that the Arizona Depart-
ment of Environmental Quality (“ADEQ”)
has adopted water quality standards for
the direct reuse of reclaimed water aimed
at protecting health and the environment.
Furthermore, the ADEQ specifically al-
lows Class A+ reclaimed water—the class
of water to be used at the Snowbowl—for
direct reuse in snowmaking. As such, the
Forest Service properly relied, in part,
upon the ADEQ’s determination that
snowmaking is an acceptable and safe use
of reclaimed water. In addition, the For-
est Service evaluated extensive data moni-
toring Class A+ reclaimed water from the
Rio de Flag WRF for wastewater constitu-
ent, as well as monitoring for metals, or-
ganic chemicals, and other parameters.
Furthermore, the Forest Service also re-
tained experts in hydrogeology to evaluate
the effects of reclaimed water use on the
quantity and quality of groundwater. In
sum, the Court determines that the agency
took a hard look at the effects of using
Class A+ reclaimed water to make artifi-
cial snow at the Snowbowl.

4. Opposing Scientific Viewpoints

The Plaintiffs claim that the Forest Ser-
vice failed to consider certain scientific
evidence about the use of reclaimed water.

still have over 500,000 gallons per day avail-
able for release to the Rio de Flag.
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Specifically, the Plaintiffs contend that the
Forest Service failed to adequately discuss
and disclose the results of the studies con-
ducted by the United States Geological
Survey (“U.S.G.S.”) and Dr. Catherine
Propper and the report submitted by Dr.
Paul Torrence.’ The Defendants and In-
tervenor maintain that the Forest Service
adequately evaluated and responded to all
reasonable opposing scientific viewpoints
submitted during the NEPA process.

[4] The Council on Environmental
Quality’s (“CEQ”) regulations delineate
the analysis that environmental impact
statements must contain. Specifically, the
agency “shall discuss at appropriate points
in the final statement any responsible op-
posing view which was not adequately dis-
cussed in the draft statement and shall
indicate the agency’s response to the is-
sues raised.” 40 C.F.R. § 1502.9(b); Cen-
ter for Biological Diversity, 349 F.3d at
1167. This disclosure requirement obli-
gates the agency to make available to the
public high quality information, including
accurate scientific analysis and expert
agency comments, before decisions are
made and actions are taken. 40 C.F.R.
§ 1500.1(b). Furthermore, “an agency is
entitled to wide discretion in assessing the
scientific evidence, so long as it takes a
hard look at the issues and responds to
reasonable opposing viewpoints.” FEarth
Island Institute v. U.S. Forest Service, 351
F.3d 1291, 1301 (9th Cir.2003). “Because
analysis of scientific data requires a high
level of technical expertise, courts must
defer to the informed discretion of the
responsible federal agencies.” Id. “When
specialists express conflicting views, an
agency must have discretion to rely on the

9. Dr. Catherine Propper, Ph.D., is an Associ-
ate Professor in the Department of Biological
Sciences at Northern Arizona University
(“NAU”"). Dr. Paul Torrence holds a Ph.D. in
organic chemistry and is a Professor of Chem-
istry and Biochemistry at NAU. He is also a

reasonable opinions of its own experts,
even if a court may find contrary views
more persuasive.” Marsh, 490 U.S. at
377, 109 S.Ct. 1851.

In this case, the record demonstrates
that the agency evaluated and disclosed
the research by Dr. Propper. For exam-
ple, the FEIS explains that Dr. Propper
“conducted in vitro (test tube) and in vivo
(whole body) tests of Flagstaff wastewater
effluent to evaluate vertebrate behavior
and physiological effects on the endocrine
system.” In addition, her project proposal
and the results of her research are includ-
ed in the Administrative Record. The
Forest Service included within the FEIS
the conclusion that the “proposed use of
reclaimed water for snowmaking at the
Arizona Snowbowl will not result in com-
parable environmental exposure as investi-
gated by Dr. Propper.” Based on the
Forest Service’s analysis and disclosure of
Dr. Propper’s research, the Court cannot
conclude that the agency violated NEPA.

In addition, the Forest Service also re-
sponded to the concerns voiced by Dr.
Torrence within the FEIS. Dr. Torrence’s
comments made in response to the DEIS
all focus on variations of the same allega-
tion: that the agency failed to fully consid-
er the range of implications of endocrine
disruptors that may be present in re-
claimed water. However, a review of the
FEIS reveals that the Forest Service con-
sidered the presence of synthetic organic
chemicals from pharmaceutical and per-
sonal care products in water and the po-
tential that some of the compounds will
impact the endocrine system in wildlife
and humans. The Forest Service ex-
plained that “[r]ecent research indicates

Full Investigator at the Arizona Cancer Cen-
ter in Tucson. Both individuals submitted
comments during the public scoping process
concerning the potential health and environ-
mental impacts of using reclaimed wastewa-
ter for snowmaking.



878

that endocrine disruptors have aquatic
habitat impacts, but no health impacts, at
concentrations found in receiving waters.”
The FEIS explains that the agency’s anal-
ysis of this issue was based on its review of
recent studies, as well as the Global As-
sessment on the State-of-the Science of
Endocrine Disruptors, a report prepared
by an expert panel on behalf of the World
Health Organization.

The Court is satisfied that the Forest
Service properly evaluated and disclosed
all comments and reasonable opposing sci-
entific viewpoints that were available dur-
ing the NEPA process. Even if the Court
were to find the viewpoints of Dr. Propper
and Dr. Torrence more persuasive than
the Forest Service’s interpretation of the
overall scientific evidence, that would not
be enough to declare the agency’s decision
arbitrary and capricious. As indicated
above, the Court is obligated to defer to
the responsible federal agency’s informed
assessment of the scientific evidence.

5. Failure to Make Decisional Mate-
rials Available

The Plaintiffs also argue that the Forest
Service violated NEPA by failing to make
decisional materials publicly available be-
fore its final decision was rendered. It is
undisputed that the Forest Service was
required to supplement the Snowbowl Pro-
ject Record with certain documents that
were part of the decision-making process.
These documents—which included the
Forest Service Plan and various letters
sent to the tribes about the National Reg-
ister nomination of the Peaks—were all
referenced in record documents, even
though they were not initially designated
as part of the project record. Accordingly,
any person seeking the information refer-
enced or described in the project record
would be aware of their existence. Under
NEPA, an agency is required to “[m]ake
environmental impact statements, the com-
ments received, and any underlying docu-
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ments available to the public pursuant to
the provisions of the Freedom of Informa-
tion Act ['FOIA’].” 40 C.F.R. § 1506.6(f).
The Court concludes that the Forest Ser-
vice complied with this provision. As the
Forest Service points out, all of the docu-
ments that were subject to release under
FOIA were available upon request at any
time during the NEPA process, and the
Plaintiffs have offered no evidence to the
contrary.

B. National
Act

The Plaintiffs argue that the Forest Ser-
vice did not comply with its obligations
under the NHPA. For example, the Plain-
tiffs contend that the tribes did not have a
reasonable opportunity to participate in
the resolution of the adverse effects of the
proposed action. In addition, the Plaintiffs
assert that the timing of the completion of
the Memorandum of Agreement (“MOA”),
before the end of the NEPA process, sug-
gests that a NEPA decision had already
been reached rendering the NHPA consul-
tation inadequate.

The NHPA directs federal agencies to
consider the effects of their undertakings
on historic properties included in or eligi-
ble for inclusion in the National Register
of Historic Places and to consult with cer-
tain parties before moving forward with an
agency action. 16 U.S.C. § 470f; see 36
C.F.R. § 800.1. Regulations implementing
the NHPA have been adopted by the Advi-
sory Council on Historic Preservation
(“ACHP”). The general procedure set
forth in the applicable regulations requires
an agency as early as possible, and in any
event before taking any action that would
foreclose the ACHP’s ability to comment,
to identify any National Register or eligi-
ble property located within the area of the
undertaking’s potential environmental im-
pact which may be affected by the under-
taking. 36 C.F.R. § 800.4. The agency
must then determine the effect of a pro-

Historic Preservation
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posed undertaking on any National Regis-
ter or eligible property.

An effect oceurs (1) “whenever any con-
dition of the undertaking causes or may
cause any change, beneficial or adverse, in
the quality of the historical, architectural,
archeological or cultural characteristics
that qualify the property for the National
Register,” or (2) when an undertaking
“changes the integrity of location, design,
setting, materials, workmanship, feeling,
or association of the property” that con-
tributes to its historic significance. 36
C.F.R. § 800.3(a) and (b); Colorado River
Indian Tribes v. Marsh, 605 F.Supp. 1425,
1435 (D.Cal.1985).

When an effect is identified, the agency,
in consultation with the State Historic
Preservation Office (“SHPO”), must deter-
mine whether the effect would be adverse.
This process includes applying the criteria
of adverse effect, which includes: (1) de-
struction or alteration of all or part of a
property; (2) isolation from or alteration
of a property’s surrounding environment;
(3) introduction of visual, audible, atmo-
spheric elements that are out of character
with the property or alter its setting . ...
36 C.F.R. § 800.3(b); Colorado River In-
dian Tribes, 605 F.Supp. at 1435.

If the agency finds an adverse effect,
then it must (1) prepare a Preliminary
Case Report requesting the comments of
the ACHP, (2) notify the SHPO of this
request, and (3) undertake the consultation
process set forth in § 800.6. Colorado Riv-
er Indian Tribes, 605 F.Supp. at 1435.

10. For example, the agency has guaranteed
traditional cultural practitioners access with-
in and outside the SUP as well as free use of
the ski lifts in the summer. The agency has
also committed to working to protect any
plants of traditional importance that may be
subsequently identified in the project area.
Also, to the extent practicable, the Forest Ser-
vice has indicated that the final location of
new ski trails will use previously-disturbed
areas.

Under the consultation process set forth in
§ 800.6, the agency, the SHPO, and the
Executive Director of the ACHP are the
consulting parties who must “consider
feasible and prudent alternatives to the
undertaking that could avoid, mitigate, or
minimize adverse effects on a National
Register or eligible property.” 36 C.F.R.
§ 800.4(d). The consulting parties must
then execute a MOA either specifying how
the adverse effects will be avoided or miti-
gated, or acknowledging that they cannot
be avoided or mitigated and specifying any
recording, salvage, or other measure to
minimize the adverse effects that shall be
taken before the undertaking proceeds.
Id. Although other parties may be invited
to sign the MOA as well, their participato-
ry signature is not required under the
applicable regulations. Id. at 800.6(c)(2).
Once the MOA is “executed and imple-
mented pursuant to [the ACHP regula-
tions]” it evidences the agency official’s
compliance with § 106 of the NHPA. Colo-
rado River Indian Tribes, 605 F.Supp. at
1436.

[5] For the Snowbowl project, the
agency ultimately made a “Finding of Ad-
verse Effect.” Accordingly, the record
demonstrates that the agency then sought
ways to avoid, minimize or otherwise miti-
gate the adverse effects that were associ-
ated with each of the three alternatives
under consideration.!® Furthermore, the
record is replete with agency efforts to
involve the tribes in the resolution of those
identified adverse effects.! For example,

11. Throughout the tribal consultation process,
the Forest Service made over 200 phone calls,
held 41 meetings, and exchanged 245 letters
with tribal representatives. Although the con-
sultation process did not end with a decision
the tribal leaders supported, this does not
mean that the Forest Service’s consultation
process was substantively and procedurally
inadequate.
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three separate letters were sent out and
three sets of phone calls were made specif-
ically requesting tribal input on the resolu-
tion of the adverse effects. These commu-
nications also included invitations for the
tribes to meet and discuss the MOA. The
record also reveals that the Forest Service
sent each tribe a draft MOA along with an
invitation to participate as a consulting
party in further developing the agreement.

Ultimately, the Forest Service’s consul-
tation efforts resulted in the execution of a
MOA among the required parties. Four
Indian tribes, including two named Plain-
tiffs in this case, the Hualapai and the
Yavapai-Apache Nation, also signed the
MOA. The MOA adequately describes the
steps to mitigate the potential adverse ef-
fects of the proposed projects; therefore,
it fully satisfied the Forest Service’s obli-
gations under the NHPA.2 The MOA in-
cludes steps that the Forest Service and
ASR must take regardless of which alter-
native was ultimately chosen, including the
obligation to continue to consult tribes to
mitigate any adverse effects and to contin-
ue to guarantee access to the Peaks for
traditional cultural activities. Among oth-
er things, the MOA requires: (1) access
before, during and after construction; (2)
protection and regeneration of plants of
traditional importance; (3) that the Forest
Service must work to ensure that current
ceremonial activities continue uninterrupt-
ed; (4) that the Forest Service must pro-
tect shrines; (5) that tribes must be pro-
vided water-quality information; and (6)
where practicable, projects must take ad-
vantage of previously-disturbed areas.
Furthermore, the MOA also permits peri-
odic inspections by tribal representatives,

12. The consultation process with the tribes
did result in changes to the proposed action.
For example, the Snowbowl’s request to have
night lighting at the facility was not approved
by the Forest Service, in part, due to Tribal
comments and religious concerns that autho-
rizing night lighting would not permit the
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including prior to construction in order to
minimize the impact of the pipeline route.

With respect to the Plaintiffs’ argument
regarding the timing of the completion of
the MOA, the Court finds it unpersuasive.
As the Defendants point out, NHPA en-
courages agencies to combine the consulta-
tion efforts with the NEPA process. 36
C.F.R. § 800.8. Nomination of a specific
historic property to the National Register
is a separate process that need not be
complete in order for the agency to meet
its consultation obligations under the
NHPA.

The Court finds it important to note that
consultation on the proposed Snowbowl
improvements formally began in 2002 and
spanned a two year period; however, the
Forest Service has been consulting with
approximately 13 tribes or chapters about
the religious and cultural significance of
the Peaks since at least 1970. The record
indeed demonstrates that the Forest Ser-
vice made extensive, good faith efforts to
seek tribal input on the religious and cul-
tural significance of the Peaks, and provid-
ed a reasonable opportunity for the tribes
to participate in the resolution of the pro-
posal’s potential adverse effects.

C. National Forest Management Act

[6] The Plaintiffs claim that the Forest
Service failed to ensure the viability of
native species in the project area in viola-
tion of the National Forest Management
Act, 16 U.S.C. §§ 1600-1687. Specifically,
the Plaintiffs contend that the agency
failed to adequately address potential im-
pacts on certain management indicator

Peaks to rest at night. However, as the Plain-
tiffs point out, the removal of night lighting
from the project proposal also addressed the
fact that Flagstaff is a dark sky city. Further-
more, the Forest Service found that night
lighting did not meet the purposes and needs
for the project.
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species (“MIS”). For example, the Plain-
tiffs maintain that the Forest Service was
required to collect population data from
the project area for three MIS (Abert and
red squirrels and the pygmy nuthatch).
However, the Forest Service responds that
the agency was not required to collect
population data on these MIS in the Snow-
bowl area at all and satisfied NFMA by
using the most up-to-date data available to
assess the potential impacts on forest-wide
habitat and trends for the MIS. The For-
est Service contends that it carefully evalu-
ated the potential effects of the proposed
activities and determined that the project
would not harm MIS or other wildlife.

The Court concludes that the Defen-
dants satisfied NFMA’s requirements by
complying with the Coconino Forest Ser-
vice Plan direction related to MIS. The
currently applicable Forest Service regu-
lations specify that pending revision of
Forest Plans, National Forests have the
option to utilize habitat data as to any ob-
ligation regarding MIS. 36 C.F.R.
§ 219.14(f). Furthermore, population
monitoring is required only when the For-
est Service Plan so provides. Id. Accord-
ingly, a review of the FEIS shows that the
Forest Service analyzed the effects of the
Snowbowl alternatives on forest-wide habi-
tat and trends for the MIS. The Forest
Service concluded that, under the selected
alternative, habitat modifying activities
within the SUP area “would not alter hab-
itat for MIS outside the SUP area.” As
pointed out by the Forest Service, the
Forest Service Plan does not require the
Forest Service to evaluate the impacts of
the proposal on MIS because there are no
MIS assigned to the management area
where the Snowbowl is located. However,
the Court finds that the Forest Service
did conduct a thorough assessment of the
effects of the proposed reclaimed water
pipeline on MIS in MAs 3, 4, 5 and 9 as
the pipeline will cross those management
areas.

E. Grand Canyon Enlargement Act

In their ninth claim for relief, the Hava-
supai Plaintiffs allege that the Forest Ser-
vice violated the GCEA “by permitting an
activity that will detract from the existing
scenic and natural values of ... lands
[transferred to the Havasupai Tribe pursu-
ant to the GCEA], [and] failing to keep
them ‘forever wild.” Specifically, the
Plaintiffs assert that the lands transferred
to the Havasupai Tribe will be “directly
impacted by the spring melt from the
Snowbow!’s snow made from reclaimed wa-
ter.” However, because the Plaintiffs mis-
construe the GCEA, summary judgment
on this claim is granted in favor of the
Defendants.

[71 As part of the GCEA, “Congress
declared that an additional 185,000 acres
were to be held in trust enlarging the
reservation of the Havasupai Tribe.” Ha-
vasupai Tribe v. United States, 752
F.Supp. 1471, 1483 (D.Ariz.1990) (citing 16
U.S.C. § 228i(a)). However, the plain lan-
guage of the GCEA and the legislative
history described in the Havasupai Tribe
opinion demonstrate that the GCEA does
not impose any limitations on the govern-
ment’s uses of other lands and cannot be
read to restrict activities on lands outside
the Havasupai reservation. 752 F.Supp. at
1471. As such, the Defendants are enti-
tled to summary judgment on the Plain-
tiffs’ GCEA claim.

F. Endangered Species Act

[8] In its tenth claim for relief, the
Hopi Plaintiffs allege that the Forest Ser-
vice violated the ESA in its approval of the
proposed project. However, prior to as-
serting such a claim in the district court
the Plaintiffs were required to have first
provided written notice of the alleged vio-
lation to the Secretary of the Interior sixty
days in advance of filing suit. 16 U.S.C.
§ 1540(2)(2)(A)({). Since the Hopi Plain-
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tiffs did not provide such notice, this Court
is without the jurisdiction to consider the
claim. See Southwest Center for Biologi-
cal Dwersity v. Bureau of Reclamation,
143 F.3d 515, 520-22 (9th Cir.1998); Save
the Yaak Comm. v. Block, 840 F.2d 714,
721 (9th Cir.1988) (holding that 60-day
notice requirement was not met and the
ESA claim must be dismissed for lack of
jurisdiction).  Accordingly, the Court
grants summary judgment in the Defen-
dants’ favor on this particular claim.

G. Breach of Trust Claim

[9] The Plaintiffs allege that the issu-
ance of the Snowbowl SUP constitutes a
violation of the government’s trust respon-
sibility to the tribes. Although it is undis-
puted that the United States is indeed a
trustee for the tribes, at issue in this case
is whether that trust imposes any addition-
al enforceable fiduciary duties upon Defen-
dants with regard to the issuance of the
SUP beyond compliance with generally ap-
plicable regulations and statutes. Based
on the governing law, the Court concludes
that no such additional trust duties exist.
Although there may be a general fiduciary
duty of the federal government owed to
the tribes, “unless there is a specific duty
that has been placed on the government
with respect to Indians, this responsibility
is discharged by the agency’s compliance
with general regulations and statutes not
specifically aimed at protecting Indians.”

13. The Havasupai Plaintiffs specifically argue
that the Defendants breached their trust obli-
gations by allegedly compromising the quality
of the tribe’s water, in violation of the GCEA.
However, the Court previously concluded that
the Plaintiffs have failed to state a violation of
the GCEA and thus cannot use this statute to
support its trust claim.

14. The Navajo and Hualapai Plaintiffs both
assert that the Forest Service has violated its
trust responsibilities by failing to comply with
certain Executive Orders; however, since
these Executive Orders are not independently
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Morongo Band of Mission Indians ov.
FAA, 161 F.3d 569, 574 (9th Cir.1998).
Because this case does not involve tribal
property, the Forest Service’s duty to the
tribes is to follow all applicable statutes.!®
Id. Since the Court has found that the
agencies did not violate any statutes dur-
ing the approval for the Snowbowl project,
the agency satisfied its fiduciary duty to
the local tribes.

D. Religious Freedom Restoration

Act

Pursuant to RFRA, the Plaintiffs seek
declaratory and injunctive relief that
would: (1) declare that the selected alter-
native, as approved, violated RFRA; and
(2) stop the Forest Service and ASR from
taking steps in furtherance of the selected
alternative. According to the Plaintiffs,
the proposed upgrades to the Snowbowl,
particularly the use of reclaimed water to
make snow, will have negative, irrevers-
ible, and devastating effects to their reli-
gious, traditional and cultural practices.
However, the Defendants and ASR assert
that since there is no evidence that the
decision will exclude tribal practitioners
from the Peaks, no evidence of any diminu-
tion of access, no inability to collect medici-
nal or ceremonial plants and other materi-
als, and no prohibition on holding religious
ceremonies anywhere on the Peaks, there
is, consequently, no substantial burden on
the exercise of the Plaintiffs’ religion.

enforceable, such claims have no merit. The
Executive Orders cited by the Plaintiffs ex-
pressly state that they “are intended only to
improve the internal management of the exec-
utive branch” and do not create any trust
responsibility or right to judicial review. See
Exec. Order No. 12,898, 59 Fed.Reg. 7629,
7632-33 (Feb. 11, 1994) (provision 6-609);
Exec. Order No. 13,007, 61 Fed.Reg. 26771,
26772 (May 24, 1996 (Sec.4)); Exec. Order
No. 13,175, 65 Fed.Reg. 67429, 67252 (Nov.
6, 2000) (Sec.10). Furthermore, the FEIS doc-
uments that the Forest Service considered
these Executive Orders.
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Although the parties all moved for sum-
mary judgment on their RFRA claims, the
Court concluded that the claims were not
suitable for disposition on summary judg-
ment. Due to the necessity for the Court
to make various factual findings, a bench
trial was held to determine whether the
proposed action placed a substantial bur-
den on the Plaintiffs’ exercise of their reli-
gion. Having reviewed the Administrative
Record filed in this matter, the pleadings,
annexed declarations and exhibits on the
cross-motions for summary judgment, and
having heard argument of counsel and tes-
timony during an eleven-day bench trial,
the Court makes the following findings of
fact and conclusions of law.!

1. Findings of Fact

a. The Arizona Snowbowl and
the San Francisco Peaks

1. The San Francisco Volcanic field
covers approximately 1,800 square
miles of northern Arizona. The field
lies along the southern perimeter of
the Colorado Plateau, defined by the
Mogollon Rim to the south of Flag-
staff. The most prominent peak
within the field is Humphrey’s Peak.
At 12,633 feet, Humphrey’s Peak is
the highest point in Arizona.

2. Collectively, Humphrey’s Peak,
Agassiz Peak (12,356 feet), Doyle
Peak (11,460 feet), and Fremont
Peak (11,696 feet) are identified on
the USGS maps as the San Francis-

15. The Court is aware that many of the find-
ings made in the RFRA section of this opinion
were previously mentioned within the Court’s
analysis regarding the counts subject to sum-
mary judgment. However, the Court chose to
reiterate findings that were also pertinent to
the RFRA claims despite the redundancy.

16. A TCP is a place that is associated with the
cultural practices or beliefs of a living com-
munity. Those practices or beliefs must be
rooted in the history of the community and be

co Mountain. However, the moun-
tain is more commonly referred to
as the San Francisco Peaks and is
identified as such herein.

3. The Snowbowl ski area is located in
the CNF in Northern Arizona which
comprises 1.8 million acres of public
land.  Specifically, the Snowbowl
lies on the western flank of the San
Francisco Peaks (“Peaks”).

4. The Peaks cover approximately 74,-
000 acres of public land, and the ski
area constitutes about one percent
(1%) of the mountain.

5. The Peaks are extensively docu-
mented and widely recognized as a
place of cultural importance to the
Hopi, Navajo, and other tribes that
are Plaintiffs in this case. For
years, the Forest Service has recog-
nized the cultural and religious sig-
nificance of the Peaks to the tribes
of the southwestern United States.

6. The Forest Service has identified
the Peaks as a Traditional Cultural
Property (“TCP”) as defined in the
National Register Bulletin 38:
Guidelines for Evaluating and Docu-
menting Traditional Cultural Prop-
erties. The Peaks have also been
determined as eligible for inclusion
on the National Register of Historic
Places.

7. The Snowbowl SUP area is sur-
rounded on three sides by the Ka-

important in maintaining the continuing cul-
tural identity of the community. While not
all TCPs are eligible for the National Register,
a TCP is eligible if the property plays a role in
a community’s historically rooted beliefs, cus-
toms and practices and meets one of four
National Register Criteria for significance:
(A) is associated with significant events; (B) is
associated with a significant person; (C) is an
outstanding example of a type; or (D) is asso-
ciated with information contained in an ar-
chaeological site.
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china Peaks Wilderness area, desig-
nated by Congress in 1984.

Arizona Snowbowl Resort Limited
Partnership (“ASR”), the Interve-
nor, is the current owner and opera-
tor of the facilities located within the
Snowbowl SUP. The Snowbowl is
operated under a T777-acre SUP
which was issued to ASR by the
Forest Service in 1992 pursuant to
the National Forest Ski Area Permit
Act of 1986, 16 U.S.C. § 497b.

The Forest Service has designated
the Snowbowl as a public recreation
facility under the Coconino Forest
Service Plan. In doing so, the Forest
Service found that the Snowbowl
represented an opportunity for the
general public to access and enjoy
public lands in a manner that the
Forest Service could not otherwise
offer in the form of a major facility
anywhere in Arizona.

The Snowbowl is the only area
dedicated as a downhill ski resort
within the CNF. Furthermore, the
Coconino Forest Service Plan was
approved in 1987 after a separate
Environmental Impact Statement
process that included public in-
volvement and comment.

In addition to downhill skiing, nu-
merous activities are conducted on
the Peaks, consistent with the Co-
conino Forest Service Plan and
multiple-use requirements, includ-
ing sheep and cattle grazing, tim-
ber harvesting, road building, min-
ing (including cinder pit mining),
gas and electric transmission lines,
water pipelines, cellular towers,
motorcross, mountain  biking,
horseback riding, hiking and camp-
ing.

The Snowbowl serves a growing
population in Arizona based pri-
marily in the Phoenix metropolitan

13.

14.

15.

16.

17.

18.

and northern Arizona areas. The
Snowbowl is an important public
recreational resource of the CNF.

Skiing has occurred in the Snow-
bowl area since the 1930s.

In 1979, the Forest Service con-
ducted an extensive process pursu-
ant to the EPA to evaluate pro-
posed upgrades to the Snowbowl,
which included the installation of
new lifts, trails and facilities. The
1979 Forest Service decision ap-
proved 206 acres of skiable terrain
and facilities to support a comforta-
ble carrying capacity of 2,825 ski-
ers.

The Forest Service’s 1979 decision
to approve the Snowbowl upgrades
was challenged in the courts by
several Indian tribes.

In Wilson v. Block, 708 F.2d 735
(D.C.Cir.1983), cert. denied, 464
U.S. 956, 104 S.Ct. 371, 78 L.Ed.2d
330 (1983), the Court upheld the
Forest Service’s decision and found
that the project did not substantial-
ly burden the tribes’ exercise of
religion. In addition, the Court up-
held the more general question of
whether to permit skiing in the
area. Since the Wilson decision,
the tribes have continued to use the
Peaks for religious purposes.

Over the last several years, the
Snowbowl has experienced highly
variable snowfall and associated ex-
treme variability in skier visits, re-
sulting in financial deficits over
many years and daunting opera-
tional issues.

Due to its age, many of the existing
ski runs at the Snowbowl area are
old, steep and narrow which raise
ample safety concerns. Likewise,
other Snowbowl upgrades are
needed to increase the amount of
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intermediate terrain to spread ski-
ers out and eliminate congestion.

b. The Forest Service Decision and

19.

20.

21.

22.

23.

the Snowbowl Upgrades

In 2002, ASR initiated the process
of having the Forest Service ap-
prove upgrades to the existing ski
area, which included a proposal for
snowmaking. Shortly thereafter,
in June of 2002, the Forest Service
began its screening process to de-
velop a Proposed Action.

Prior to notifying the general pub-
lic about the proposed upgrades at
the Snowbowl in September of
2002, the Forest Service sought in-
put from the tribes.

After the proposed action was re-
leased to the general public, the
Forest Service continued to consult
with the tribes, in order to deter-
mine the potential or perceived im-
pacts of the proposed facilities im-
provements to the Snowbowl. The
Forest Service made more than 500
contacts with tribal members as
part of the Snowbowl consultation
process, including between 40 and
50 meetings.

After the Forest Service formally
accepted the ASR proposal in Sep-
tember of 2002, the agency initiated
the National Environmental Policy
Act (“NEPA”) scoping process by
releasing the proposed action to the
general public on September 23,
2002. The Forest Service mailed
the NEPA scoping notice to hun-
dreds of community residents, in-
terested individuals, Indian tribes,
public agencies, and other organiza-
tions.

As a result of the NEPA scoping
notice, approximately 1,200 com-
ment letters were received and
evaluated by the Forest Service.

24.

25,

26.

217.

28.

29.

30.

The Forest Service released the
Draft Environmental Impact State-
ment (“DEIS”) to the public, in-
cluding the Plaintiff tribes, on Feb-
ruary 2, 2004, and announced that
the preferred alternative included
snowmaking with Class A+ re-
claimed water from the City of
Flagstaff’s Rio de Flag Water Rec-
lamation Plant.

As a result of the DEIS, the Forest
Service received and evaluated
close to 9,900 comments.

As part of its environmental analy-
sis, the Forest Service gave de-
tailed consideration to three alter-
natives: the No Action Alternative
(Alternative One); the Preferred
Alternative (Alternative Two): and
a no snowmaking alternative (Al-
ternative Three).

The Forest Service found that Al-
ternative Two best met the pur-
poses and needs of the proposed
action.

The Forest Service considered at
least nine additional alternatives,
including: reducing the level of
snowmaking, fewer upgrades, clos-
ing the Snowbowl altogether, and
using potable water rather than re-
claimed water for snowmaking.
The Forest Service determined
that these alternatives did not war-
rant detailed evaluation, or were
not feasible.

In February of 2005, the Forest
Service issued the Final Environ-
mental Impact Statement (“FEIS”)
and the Coconino National Forest
Supervisor signed the Record of
Decision (“ROD”) approving Alter-
native Two.

The Plaintiffs appealed the Forest
Supervisor’s decision on April 25,
2005. Accordingly, the Forest Ser-
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vice’s Southwestern Regional Office
arranged a technical review team
to evaluate the administrative ap-
peals.

On June 8, 2005, the Forest Service
responded to and denied these ap-
peals. In pertinent part, the For-
est Service denied Plaintiffs’ claims
that the project would have a sub-
stantial burden on their ability to
practice their religion.

Under the ROD, the Snowbowl fa-
cilities improvements include rea-
lignment and/or lengthening of
three existing chair lifts; installa-
tion of one new chair lift and four
surface lifts; development of new
ski terrain, increasing the ski acre-
age within the SUP area from ap-
proximately 138 acres to approxi-
mately 204 acres; development of a
new snowplay/tubing area, with as-
sociated improvements to parking
and guest service facilities; instal-
lation of snowmaking infrastructure
to cover approximately 204 acres of
the SUP; and improvements to
other service facilities and ski area
infrastructure, such as lodges.

With the exception of the snowplay
facility and the snowmaking, the
infrastructure improvements au-
thorized by the Forest Service are
comparable to those first author-
ized by the Forest Service in 1979
and upheld in Wilson. For exam-
ple, the 2005 Snowbowl decision
and the 1979 decision both ap-
proved about 205 acres of skiable
terrain and facilities to comfortably
support 2,825 skiers at one time.
The authorized skiable terrain re-
mains at just over 200 acres and
the Snowbowl’s comfortable carry-
ing capacity (“CCC”) remains un-
changed at 2,825 skiers at one time,

35.

36.

37.

38.

39.

40.

41.

as previously approved by the For-
est Service in 1979.

The area proposed for snowmaking
is approximately one quarter of one
percent (1%) of the Peaks.

All authorized improvements will
occur within the existing 777-acre
SUP area, with the exception of a
14.8 mile buried reclaimed water
pipeline that will be constructed
within existing road or utility right-
of-ways.

The pipeline will also be equipped
with fire hydrants to provide a wa-
ter source for fire suppression
needs within the rural residential
areas between Flagstaff and the ski
area as well as to fight forest fires.
Likewise, a reservoir of water will
be maintained at the ski area and
will be available for forest fire sup-
pression.

The snowplay facility will address
safety issues associated with snow-
play on the trails within the SUP
that conflicts with downhill skiers,
as well as unmanaged snowplay
and unauthorized parking along
Snowbowl Road that the Forest
Service has had a long time inter-
est in addressing.

The upgrades to existing trails and
other features, including snowmak-
ing, will improve safety conditions
and minimize the potential for acci-
dents at the Snowbowl.

The snowmaking component of the
Snowbowl upgrades includes the
use of reclaimed water from the
Rio de Flag WRF. The WRF is a
tertiary water reclamation facility,
also known as an advanced treat-
ment facility.

To ensure that reclaimed water is
used safely without adversely af-
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fecting public health or environ-
ment, the Arizona Department of
Environmental Quality (“ADEQ”)
has established five water catego-
ries (A+, A, B+, B, C) specifying
the minimum levels of treatment
and water quality criteria.

Reclaimed water that has been
treated at the WRF is categorized
as Class A+ water, which is the
highest quality of reclaimed water
classified by the ADEQ.

The Class A+ water proposed to
be used in the snowmaking by the
Snowbowl is therefore the highest
grade of reclaimed water recog-
nized under Arizona statutes and
regulations. Class A+ reclaimed
water has been approved for use in
snowmaking by the ADEQ.

The level of treatment and the wa-
ter quality criteria required for use
of reclaimed water depends upon
the expected degree of human, ani-
mal, and plant contact. Pursuant
to the ADEQ’s regulations, the re-
claimed water to be used at the
Snowbowl will undergo specific ad-
vanced treatment requirements, in-
cluding tertiary treatment with
disinfection. In addition, the re-
claimed water will comply with
specific monitoring requirements,
including frequent microbiological
testing to assure pathogens are re-
moved, and reporting require-
ments.

Reclaimed water from the WRF is
subject to a variety of tests to en-
sure that the water is adequately
treated to remove bodily fluids,
such as blood.

Reclaimed water from the WRF
must comply with extensive treat-
ment and monitoring requirements
under three separate permit pro-
grams: the Arizona Pollutant Dis-

C.

417.

48.

49.

50.

51.

b2.

charge Elimination System
(“AZPDES”) Permit, the Arizona
Aquifer Protection Permit Pro-
gram, and the Water Reuse Pro-
gram. Additionally, industrial fa-
cilities in the City of Flagstaff are
required to comply with the city’s
Industrial Pre-Treatment require-
ments.

Plaintiffs’ Religious Beliefs and
Practices on the Peaks

Certain Indian religious ceremonies
are conducted on the Peaks, such
as the Navajo Blessingway Cere-
mony, and certain plants, water
and other materials are collected
from the Peaks for Navajo medi-
cine bundles and other tribal heal-
ing ceremonies.

The Plaintiff tribes believe that the
Peaks is a living entity and that the
presence of the Snowbowl desec-
rates the mountain.

Certain practitioners believe that
the alleged desecration of the
Peaks has caused many ills to man-
kind, including attacks on 9/11/01,
the Columbia Shuttle crash, and
the increase in natural disasters,
such as recent hurricanes, torna-
dos, and the tsunami.

Certain practitioners believe that
upgrades to the Snowbowl will re-
sult in further ills and will harm
their beliefs.

Certain practitioners believe that
upgrades to the Snowbowl will
jeopardize the continuation of their
religion.

Native practitioners also believe
that certain deities, such as Kachi-
na or Ga’an, dwell on the Peaks,
and that snowmaking (irrespective
of the source of water) will nega-
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tively impact the deities, potentially
causing drought or other suffering.
Certain practitioners also believe
that the Class A+ reclaimed water
from the City of Flagstaff to be
used for snowmaking contains the
souls of the dead because the city
hospital, morgue and mortuary con-
tribute minor amounts to the dis-
charge from the Rio de Flag WRF
and that the use of the reclaimed
water will affect the purity of the
Peaks.

Although the Indian tribes and
their members differ in their use of
the Peaks for religious purposes
and have different views on how to
best manage the area, the Plaintiff
tribes and their members do hold
the uniform beliefs that the Peaks
are sacred, and this project should
not be allowed to move forward to
further desecrate their sacred
mountain.!”

The Plaintiff tribes have not identi-
fied any shrines, trails or cultural
resources located within the 777-
acre SUP area.

The Plaintiff tribes acknowledged
that they have shrines and specific
places where ceremonies are con-
ducted in other areas on the Peaks,
including within the Kachina Peaks
Wilderness area.

Tribal beliefs, ceremonies and prac-
tices have not changed since 1983
when some of the upgrades author-
ized by the 1979 Forest Service
decision were implemented.

The Forest Service called two ar-
chaeologists as witnesses: Dr. Ju-
dith Propper and Heather Pro-
vencio. Dr. Propper and Ms.
Provencio discussed their under-

17. While there is evidence to suggest that the
Peaks may be more sacred to some of the

59.

60.

61.

62.

standing of how the tribes subjec-
tively perceive the Snowbowl pro-
ject. Dr. Propper is the Regional
Archaeologist for the Southwest-
ern Region of the Forest Service.
Ms. Provencio is the Forest Ser-
vice Zone Archaeologist for the
Peaks and the Mormon Lakes
Districts; She was the lead ar-
chaeologist for the tribal consulta-
tion on the Snowbowl proposal.

Dr. Propper agreed that the tribes
view the Peaks: (a) as a home of
spiritual beings; (b) a place where
significant mythological events oc-
curred; (c) a place where spirits of
the dead went to be changed into
bringers of rain; (d) a personifica-
tion of gods and goddesses; (e) an
area where important societies
originated; and (f) as a source of
life.

Dr. Propper testified that although
practitioners sincerely felt that the
Forest Service decision would im-
pact their beliefs and exercise of
religion, the impacts did not
amount to a substantial burden.

Ms. Provencio testified that the
types of Native American religious
practices that occur on the Peaks
range from the collection of tradi-
tional plants, for ceremonial, tradi-
tional and medicinal use, to mem-
bers actually conducting healing
ceremonies and religious ceremo-
nies on the Peaks.

i. Navajo Plaintiffs

The Navajo Nation has approxi-
mately 225,000 members and is the
largest federally recognized Indian
Tribe in the United States. The

tribes than to others, the Court need not make
such a finding.
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Navajo Nation covers the corners
of three states, Arizona, New Mexi-
co and Utah, consisting of 27,635
square miles. The Navajo Nation
lies to the north and east of the
Peaks.

Navajo Nation President, Joe Shir-
ley, the Historic Preservation De-
partment Assistant Manager, Ste-
ven Begay, and Larry Foster,
member of the Navajo Nation, tes-
tified on behalf of the Navajo Na-
tion.

The Peaks are one of four moun-
tains sacred to the Navajo people.
In the Navajo religion, the creation
of the Navajo people took place at
the Peaks. Accordingly, the Peaks
are considered in Navajo culture
and religion to be the “Mother of
the Navajo People,” their essence
and their home. The whole of the
Peaks is the holiest of shrines in
the Navajo way of life.

The Peaks are home to many of the
Navajo people’s deities, including
White Corn Girl, White Corn Boy,
Twilight Girl, Twilight Boy, and
Yellow Wind.

The Snowbowl upgrades will not
interfere with or inhibit any reli-
gious practice of the Navajo Plain-
tiffs. Although the witnesses gen-
erally testified that the Peaks were
central and indispensable to the
Navajo way of life, President Shir-
ley and Mr. Begay provided no evi-
dence that they use the Snowbowl
SUP area for any religious pur-
pose.

The Snowbowl SUP area is not the
exclusive site of any Navajo reli-
gious activities. All plants and
wildlife used by the Navajo Plain-
tiffs for religious purposes are
available outside the SUP area.

68.

69.

70.

71.

iii.

2.

73.

4.

ii. Plaintiff Norris Nez
(“Plaintiff Nez”)

Plaintiff Nez is a Navajo medicine
man who testified as a named
Plaintiff.

The SUP area is not the exclusive
location for any religious activities.
All plants and wildlife that Mr. Nez
uses for religious purposes are
available outside of the SUP and, in
fact, Mr. Nez collects plants outside
of the SUP area.

Mr. Nez has never been denied
access to any part of the Peaks in
relation to the practice of his reli-

gion.

The Snowbowl upgrades will not
inhibit the religious practices of
traditional Navajo practitioners or
prevent Plaintiff Nez from engag-
ing in religious conduct.

White Mountain Apache Plaintiffs

The White Mountain Apache
(“WMA”) is a federally recognized
Indian tribe with more than 12,600
members. The reservation is locat-
ed in east central Arizona in por-
tions of Navajo, Apache and Gila
counties. It measures 75 miles
long and 45 miles wide, comprising
more than 1.6 million acres.

The WMA Plaintiffs presented tes-
timony of Ramon Riley, the Cultur-
al Resource Director for the WMA
and Dallas Massey, the Chairman
of the WMA, neither of whom have
ever been to the Snowbowl SUP
area.

The four mountains sacred to the
WMA are the Black Mountain
(Mount Baldy), the Turquoise
Mountain (Mount Graham), the
Red Mountain (Four Peaks), and
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the White Mountain (the San Fran-
cisco Peaks).

Two of the religious ceremonies in
which the Peaks play a role are the
Sunrise Ceremony and the ceremo-
nies performed by Crown Dancers.
The Sunrise Ceremony is a right of
passage for young ladies who go
from adolescence to womanhood.
The Crown Dancers perform heal-
ing ceremonies “used to heal peo-
ple.”

Mr. Riley testified that the pro-
posed project will have a large neg-
ative impact on the ability of the
Apache people to perform the Sun-
rise Ceremony allowing a young
lady to pass into womanhood and
the Crown Dancer ceremonies.
“Some of the medicine people, in-
cluding myself, will lose focus. Our
medicine [and] our prayers [are]
not going to be strong.”

Although Mr. Riley testified to the
devastating impacts the Snowbowl
upgrades will have on his culture,
neither he nor the WMA Plaintiffs
presented evidence that the Snow-
bowl upgrades will interfere with
or inhibit any particular religious
practice. For example, plants col-
lected by the members of the WMA
for religious purposes, such as
“white medicine,” are available
throughout the Peaks.

Portions of the WMA reservation,
considered sacred by tribal mem-
bers, are dedicated to recreational
uses. For example, the White
Mountains, considered sacred to
some members of the WMA, are
home to the Sunrise Ski Resort
that is owned and operated by the
WMA.

The water used for snowmaking at
Sunrise is derived from Ono Lake
and is, in part, reclaimed water.

80.

81.
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83.
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Sunrise has a permit to discharge
treated wastewater into Ono Lake.

The WMA are currently planning
to expand the snowmaking capabili-
ties at Sunrise.

Although there are technically four
ski areas in the state of Arizona,
Sunrise and the Snowbowl are the
two largest.

The WMA Plaintiffs would prefer
complete removal of the Snowbowl
ski facilities.  Specifically, the
WMA Plaintiffs would oppose the
Snowbowl upgrades even if fresh
water was used to make snow.
Moreover, the WMA Plaintiffs are
opposed to any upgrades that
would alter the terrain, even up-
grades proposed for safety reasons.

Plaintiff Bill Bucky Preston
(Plaintiff Preston)

Plaintiff Preston is a member of
the Hopi Tribe who testified as a
named Plaintiff in this case. Dur-
ing trial, Plaintiff Preston chose not
to discuss his specific role in the
Hopi  community.  Specifically,
Plaintiff Preston was unable to dis-
close many of his specific religious
beliefs due to their sacred nature.

Plaintiff Preston failed to demon-
strate that the Snowbowl upgrades
will interfere with or inhibit any
religious practices that he may per-
form. In fact, Plaintiff Preston
would not respond to questions
about his specific religious activi-
ties.

Plaintiff Preston does not conduct
any religious activities within the
SUP area. Plaintiff Preston testi-
fied that the Snowbowl’s presence
on the Peaks prevents him from
doing so.
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All plants and wildlife that Preston
uses for religious purposes are
available outside the SUP area. In
fact, Plaintiff Preston collects
plants and wildlife outside the SUP
area.

v. Hualapai Plaintiffs

The Hualapai Tribe is a federally
recognized Indian tribe with more
than 1,500 members. The Huala-
pai Reservation, created by Execu-
tive Order in 1883, presently com-
prises approximately 185,000 acres
in the Northwestern Arizona Coun-
ties of Coconino, Mojave and Yava-
pai. The northern boundary of the
reservation is the middle of the
Colorado River within the Grand
Canyon. The Tribal Capitol is lo-
cated in Peach Springs, Hualapai
Reservation, Arizona, approximate-
ly 95 miles west of the Peaks.

Frank Mapatis, a traditional practi-
tioner and Charles Vaughn, Chair-
man of the Hualapai Tribe, testified
on behalf of the Hualapai Tribe.

The Hualapai Plaintiffs presented
no evidence that they conduct reli-
gious activities within the SUP
area. All plants and wildlife that
the Hualapai Plaintiffs use for reli-
gious purposes are available out-
side the SUP area. In fact, the
Hualapai Plaintiffs collect plants
and wildlife outside the SUP area.
Mr. Mapatis collects plants from
the Peaks once a year as part of his
religious beliefs, but he does not
collect plants within the SUP area.

Mr. Mapatis does not collect water
from within the SUP area; howev-
er, Mr. Mapatis believes that water
travels down the mountain, through
the SUP area, to springs and seeps
where water is collected for cere-

92.
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95.

96.

97.

vi.

monial purposes and for healing
the sick.

Mr. Mapatis does not leave offer-
ings within the SUP area.

Previous forest management activi-
ties on the Peaks, such as road
construction, cell tower construc-
tion, and the operation of sewage
septic systems have not inhibited
Mr. Mapatis’ religious practices.
Since 1983, when the D.C. Circuit
upheld the original EIS for the de-
velopment of the Snowbowl ski
area, the number of practitioners of
the Hualapai Tribe’s religion has
increased.

The Hualapai Plaintiffs failed to
demonstrate that snowmaking au-
thorized by the Snowbowl upgrades
will impact the water collected from
the Peaks by traditional practition-
ers.

The Hualapai Plaintiffs did not
present evidence demonstrating
that members have ever been or
will be denied access to the Peaks
to conduct religious activities.

The Hualapai Tribe has undertaken
activities that impact the religious
practices of its own members. For
example, some members of the
Hualapai Tribe oppose the Sky
Walk Project, a multi-million dollar
expansive recreational development
project in the Grand Canyon, which
is considered to be sacred. As part
of the Sky Walk Project, a tourist
center will be built on the edge of
the Grand Canyon along with a sky
walk that extends over the canyon
enabling visitors to look down into
it.

Plaintiffs Havasupai Tribe, Rex

Tilousi, and Diana Sue Uqualla

98.

The Havasupai are a federally rec-
ognized Indian tribe with over 600
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enrolled members. The Havasupai
Reservation consists of 188,077
acres of canyon land and broken
plateaus abutting the western edge
of the Grand Canyon’s south rim.
The Havasupai Tribe’s main village
is Supai, and it is located in the
bottom of the Grand Canyon. A
majority of the tribal members re-
side in Supai.

Havasupai Tribe Chairman Rex Ti-
lousi (“Plaintiff Tilousi”) and Hava-
supai Viee—Chair Diana Sue Uqual-
la (“Plaintiff Uqualla”) testified as
named Plaintiffs. Roland Manaka-
ja, Cultural Resources Director for
the Havasupai Tribe, testified on
behalf of the Havasupai Plaintiffs.
The Peaks were included within
the Havasupai Tribe’s traditional
territory, and they traditionally
exercised caretaker responsibility
for the Peaks which the other
tribes in the region acknowledged.

For the Havasupai, the Peaks are
the origin of the human race; it is
the point of their creation. Spe-
cifically, they believe that the wa-
ter from the Peaks impregnated
their Grandmother by the Sun Fa-
ther melting the snow on the
Peaks.

The Havasupai traditional practi-
tioners pray to the Peaks and visit
them spiritually daily. Further-
more, traditional practitioners of
the Havasupai religion deem the
entirety of the Peaks as one living
being and that portions of the
mountain cannot be carved out
from the whole.

The Havasupai Plaintiffs believe
that the act of snowmaking modi-
fies the seasons and is considered
a profane act; however, the Hava-
supai Plaintiffs did not present ev-
idence that the Snowbowl project

104.

105.

106.

107.

108.

will inhibit the religious practices
of the tribe or penalize members
of the tribe for practicing their
religion.

The Havasupai Plaintiffs did not
present evidence that any member
of the tribe conducts religious or
cultural activities within the SUP
area.

The Havasupai Tribe have gath-
ered from the Peaks ceremonial
items, food, water and fallen trees
for fuel for hundreds of years and
still use such articles today.
However, the Havasupai Plaintiffs
did not present evidence that
members collect plants, rocks, or
trees from within the SUP area.
The SUP area is not the exclusive
location of any plants, such as as-
pen trees and pinyon pines, that
Havasupai tribal members use for
religious  purposes. Volcanic
rocks that are collected for reli-
gious purposes are also widely
available throughout the Peaks.
In addition, the SUP area is not
the exclusive location for any wild-
life that are used for religious pur-
poses.

The Havasupai Plaintiffs did not
present evidence permitting the
Court to find that water from the
snowmelt at the Snowbowl ski
area will go to Havasu Creek, over
60 miles away.

Snowmelt at the Snowbowl ski
area is highly unlikely to run off
as surface water for any great
distance. Even if surface water
were to run off from the Snow-
bowl ski area, it would flow mainly
within the Little Colorado surface
water drainage basin, the same
basin where treated water from
Rio de Flag is discharged.



109.

110.

111.

112.

NAVAJO NATION v. U.S. FOREST SERVICE

893

Cite as 408 F.Supp.2d 866 (D.Ariz. 2006)

Snowmelt from the Snowbowl
area that does not evaporate or
sublimate is expected to infiltrate
downward through the subsurface
below the perched groundwater
systems. The infiltrated snow-
melt would not likely be a source
of water to springs located down-
slope of the Snowbowl ski area.

Snowmelt from the Snowbowl ski
area that infiltrates the regional
Coconino Aquifer (“C-Aquifer”)
would likely move north toward
Blue Springs or toward the
boundary of the groundwater
drainage basin east of the Mesa-
Butte fault, at which point the wa-
ter would infiltrate down into the
other regional aquifer known as
Redwall-Muave  Aquifer (“R-
Aquifer”).

Groundwater within the R-Aqui-
fer will not move across the
Mesa-Butte fault because the
uplifted westward side of the fault
has a damming effect and because
the movement of water along the
fault in the northeast and south-
west direction will direct the
movement of water to the north-
east and southwest, away from
Supai Village. The Mesa—Butte
fault is a conduit for flow along
the fault, causing water in the R-
Aquifer to move along the fault—
to the north, toward Blue Springs
or south to the Verde area—away
from Supai Village.

Havasupai Plaintiffs, Plaintiff Ti-
lousi, and Plaintiff Uqualla did not
present convincing evidence to al-
low the Court to find that the
quality of the water at Supai Vil-
lage will be affected by the use of

18. The use of the term “closure” in the above

finding of fact means the permanent closing

118.
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115.
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reclaimed water for snowmaking
at the Snowbowl ski area.

Water quality concerns at the Ha-
vasupai Tribe’s reservation are
unrelated to the Snowbowl up-
grades. There have been prob-
lems with the lagoon system that
manages wastewater from within
Supai Village. The wastewater in
the Supai Village lagoon system,
which includes several unlined la-
goons, does not receive any chemi-
cal or ultraviolet treatment.
Plaintiff Uqualla admitted that it
is reasonably likely that the un-
treated wastewater in these un-
lined lagoons will infiltrate into
the ground.

Whereas Plaintiff Tilousi admitted
that the Havasupai Tribe is most
concerned with protecting Supai
Village; the Havasupai Plaintiffs
have used water reclaimed from
this lagoon system to irrigate al-
falfa sprout crops in Supai Village.

The Havasupai Plaintiffs are cur-
rently interacting with the United
States Environmental Protection
Agency regarding the manage-
ment of solid waste in Supai Vil-
lage. Previously, the Havasupai
Plaintiffs buried or burned their
solid waste trash, but have recent-
ly discovered that they must un-
dertake a closure.!

The Havasupai Plaintiffs, Plaintiff
Tilousi, and Plaintiff Uqualla did
not present evidence that the
Snowbowl Upgrade Project will
cause flooding in Supai Village.

of a landfill used to burn or bury solid waste.



894

117.

118.

119.

120.

121.

408 FEDERAL SUPPLEMENT, 2d SERIES

vii. Hopi Plaintiffs

The Hopi are a federally recog-
nized Indian tribe with approxi-
mately 12,000 members. The
Hopi Reservation is located in the
high deserts of northeastern Ari-
zona and is surrounded by the
Navajo Nation. The Hopi Reser-
vation measures 2,438 square
miles.

The Hopi Plaintiffs presented tes-
timony from four witnesses: Cul-
tural Preservation Office Director
Leigh J. Kuwanwisiwma, Hopi
practitioner Wilton Kooyahoma,
Hopi practitioner Antone Honanie,
and Research Archaeologist and
Hopi practitioner Emory Seka-
quaptewa.

The Hopi Tribe’s spiritual and
physical connection to the Peaks
goes back as far as their oral tra-
ditions—at least as long as the
Hopi and their ancestors have
lived in northern Arizona.

The Peaks are of central impor-
tance to the Hopi tradition, cul-
ture and religion. There is a di-
rect relationship between the Hopi
way of life and the environment,
including the Peaks. The Peaks
mark a cardinal direction defining
the Hopi universe, the spiritual
boundaries of the Hopi way.

The Peaks are known to the Hopi
as Nuvatukya‘ovi—the “Place of
Snow on the Peaks.” The Peaks
are where the Hopi direct their
prayers and thoughts, a point in
the physical world that defines the
Hopi universe and serves as the
home of the Kachinas, who bring

19. The terms ‘“Kachina” and ‘“Katsina” are
synonymous and were used interchangeably

122.

123.

124.

125.

126.

water, snow and life to the Hopi
people.!?

There are more than 40 kivas lo-
cated throughout the 12 Hopi Vil-
lages. The kivas are the focal
point of all religious activity in the
Hopi Villages and the central
place to which the Kachina gather
during their annual pilgrimage to
and sojourn among the Hopi.

The Hopi Tribe’s religious prac-
tices and their close spiritual tie to
the tribe’s home and sacred land-
scape constitute the fabric of the
Hopi way, a way of perceiving and
responding to the realities of daily
life. The individual Hopi’s prac-
tice of the Hopi way permeates
every part and every day of the
individual’s life from birth to
death.

To the Hopi, the Peaks are the
residence of the Kachina, spiritual
deities of the Hopi who travel
from the Peaks to the Hopi Reser-
vation to participate in traditional
Hopi kiva practices and dances in
response to petitions and prayers
from the Hopi who are members
of each kiva.

The Kachinas serve many pur-
poses, among them is to teach les-
sons to the Hopi and warn them of
the consequences of their improp-
er actions.

Kachina songs teach messages on
the principals that a community
must live by to stay viable, and for
the Hopi, to achieve their destiny.
Hopi children are taught these
songs, “[s]o that they can remem-

during the course of the trial.
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ber the words as they do their
work and play in life.”

The Hopi calendar connects the
months and seasons in the Hopi
year, the coming and going of the
Kachina from the Peaks, and the
ceremonies performed in the kivas
on the Hopi Reservation. Thus
for the Hopi, the Kachina define
the passing of the months and the
continuity of the Hopi culture.

The Hopi Plaintiffs testified that
the proposed upgrades to the
Snowbowl have affected and will
continue to negatively affect the
way they think about the Peaks,
the Kachina and themselves when
preparing for any religious activi-
ty involving the Peaks and the
Kachina—from daily morning
prayers to the regular calendar of
religious dances that occur
throughout the year.

The Hopi Plaintiffs also testified
that this negative effect on the
practitioners’ frames of mind due
to the continued and increased
desecration of the home of the
Kachinas will undermine the Hopi
faith and the Hopi way. Accord-
ing to the Hopi, the Snowbowl
upgrades will undermine the Hopi
faith in daily ceremonies and un-
dermine the Hopi faith in their
Kachina ceremonies as well as
their faith in the blessings of life
that they depend on the Kachina
to bring.

Although the Hopi Plaintiffs’ testi-
fied about the important role that
the Kachinas and Kachina songs
play in Hopi religion, they pre-
sented no evidence that the Snow-
bowl upgrades would impact any
exercise of religion related to the
Kachinas or the Kachina songs.
The Kachinas have continued to

131.
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viii.
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come to the Hopi villages since
the establishment of the Snow-
bowl ski area in the late 1930s,
and since the Forest Service ap-
proved the expansion of the Snow-
bowl in 1979.

Plaintiffs’ witness Mr. Kooyahoma
stated that despite the Snowbowl
upgrades, the Kachinas will con-
tinue to come to the Hopi villages.
Mr. Sekaquaptewa agreed that
the Hopi will continue to conduct
religious activities on the Peaks,
such as the collection of Douglas
fir and tobacco.

The Hopi Plaintiffs presented evi-
dence that the Snowbowl up-
grades are contrary to their be-
liefs, and that making artificial
snow will affect them “emotional-
ly”; however, the Hopi Plaintiffs
provided no evidence that the de-
cision would impact any religious
ceremony, gathering, pilgrimage,
shrine, or any other religious use
of the Peaks. The Hopi Plaintiffs
presented no evidence that they
use the Snowbowl SUP for any
religious purpose.

Plaintiff Yavapai-Apache Nation

The Yavapai-Apache Nation is a
federally recognized Indian tribe
consisting of approximately 1,550
enrolled members. The 636-acre
Yavapai—-Apache Reservation is lo-
cated in the Verde Valley in cen-
tral Yavapai County, Arizona.

The Yavapai-Apache Plaintiffs of-
fered the testimony of only one
witness: Tribal Council member
Vincent E. Randall.

The four sacred mountains to the
Yavapai-Apache Nation are the
Peaks, the Red Mountain just
south of Fort McDowell, Pinal
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Mountain, and the eastern Mount
Baldy in New Mexico.

The Yavapai—Apache Nation view
the Peaks as one living being and
believe that the use of reclaimed
water for snowmaking may make
the mountain impotent.

Although the Yavapai Apache
members collect medicine at the
Peaks, the Yavapai-Apache Plain-
tiffs presented no evidence that
they use the Snowbowl SUP for
any religious purpose.

Mr. Randall discussed certain
Apache beliefs and ceremonies;
however, he did not provide evi-
dence that the Snowbowl project
would impact any discernable reli-
gious exercise.

Mr. Randall testified that four or
five Yavapai-Apache members
collect herbs on the Peaks; how-
ever, these holy herbs occur all
over the Peaks and not exclusively
in the SUP area. The Snowbowl
decision would not prohibit the
collection of these herbs in any
way.

d. Compelling Governmental Interest

140.

141.

National Forests must be man-
aged for multiple uses. See Na-
tional Forest Management Act, 16
U.8.C. §§ 1600 et seq.
(“NFMA”). Specifically, Congress
has mandated that the Forest Ser-
vice manage the National Forests
for “outdoor recreation, range,
timber, watershed, and wildlife
and fish purposes.”

In addition to NFMA, the Forest
Service must consider a variety of
other federal laws and executive
orders in managing the CNF, in-
cluding but not limited to NEPA,
the NHPA, the ESA, the National
Forest Ski Area Permit Act, the

142.
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144.
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146.

Wilderness Act, 16 TU.S.C.
§§ 1131, et seq., and the Multiple—
Use Sustained Yield Act, 16
U.S.C. §§ 528-531.

National Forest Service Plans
provide guidance for the manage-
ment of the National Forests.
Every National Forest must pre-
pare a Forest Plan in accordance
with NFMA. Forest Plans are
subject to the requirements of
NEPA. Therefore, a public review
and comment period is provided
for every Forest Plan.

After a lengthy public review and
comment period, the Coconino
Forest Service Plan was approved
in 1987. The Coconino Forest
Service Plan provides for integrat-
ed multiple-use and sustained
yield of goods and services from
the forest in a way that maximizes
long-term public benefits in an en-
vironmentally sound manner.

The CNF’s Peaks Ranger Dis-
trict, which is home to the Peaks,
has a diversity of vegetation types
and geography. The cultural re-
sources on the Peaks Ranger Dis-
trict are also diverse, ranging
from lithic scatters to prehistoric
and habitation sites to the “para-
mount cultural resource” of the
Peaks.

The Coconino Forest Service Plan
calls for various future uses, in-
cluding recreational and wilder-
ness uses. The Forest Plan also
specifically adopted several prior
management decisions, including
the Environmental Impact State-
ment for the Arizona Snowbowl
and the prior allocation of areas
with the CNF as Wilderness.

The Coconino Forest Service Plan
designates 37 MAs within the
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CNF. Each MA is subject to spe-
cific management guidelines. The
MA designations in the Coconino
Forest Service Plan accommodate
a variety of uses and users, such
as cattle and sheep grazing, power
lines, gas lines and mining. The
Navajo Nation, which grazes cat-
tle on the northern slopes of the
Peaks is one such user.

Pursuant to the Coconino Forest
Plan, the Peaks Ranger District is
managed for a variety of uses,
including wildlife, timber, live-
stock grazing, and outdoor recre-
ation. The Forest Service and,
more specifically, the Forest Su-
pervisor have a responsibility to
all of the users of the CNF.

The Forest Coconino designates
the Snowbowl SUP area as MA-
15 (ie., Developed Recreation
Sites) and therefore, directs that
the Snowbowl SUP area be man-
aged as a developed ski area.

The SUP for the Arizona Snow-
bowl reflects the decision of the
Forest Service to operate and
maintain the ski area for 40 years.
The SUP also directs the Forest
Service’s management of the SUP
area.

The need to manage National For-
ests for multiple uses is complicat-
ed by the sheer number of sites
that are considered to be sacred
by tribes.

The Southwestern Region of the
National Forest regularly consults
with about 50 tribes who have tra-
ditional use and ancestral ties to
National Forests. The Region
consults with tribes on 900 to
1,000 projects each year.

On National Forest lands within
Arizona and New Mexico alone
there are at least 40 to 50 moun-

153.

154.

155.

156.

157.

tains that are generally consid-
ered sacred by tribes. Pursuant
to the agency’s multiple-use man-
date, these mountains are man-
aged for recreational use, wildlife
purposes, forest health purposes,
special uses ranging from pipe-
lines to summer homes, and wil-
derness values.

In the CNF, almost a dozen
mountains have been identified by
tribes as being sacred. In addi-
tions, tribes find other landscapes
to be sacred, including canyons
and canyon systems, rivers and
river drainages, lakes, discrete
mesas and buttes and rock forma-
tions. There are additional areas
considered to be sacred by tribes
such as shrines, gathering areas,
pilgrimage routes and prehistoric
sites. Between 40,000 and 50,000
prehistoric sites have been inven-
toried within the Southwestern
Region forest lands.

Including the Snowbowl, the Na-
tional Forests in the Southwestern
Region are home to eleven ski
areas, several of which are located
on or near areas that are sacred
to tribes.

Millions of acres of public land-
Forest Service lands and other
federal lands-are considered sa-
cred to Plaintiffs.

There are likely thousands of sites
and shrines that are sacred to the
Hualapai Tribe. The Hualapai
Plaintiffs consider the entire Colo-
rado River to be sacred.

Within the Navajo Nation’s four
cardinal mountains, all of which
are located on federal land, there
are several thousand sacred sites.
For example, the Navajo Plaintiffs
consider the entire Colorado Riv-
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er—from the headwaters to Mexi-
co—and the Little Colorado River
to be sacred.

There are thousands of sites con-
sidered to be sacred to the Hava-
supai Plaintiffs. For example, the
Havasupai Plaintiffs consider 277
miles of the Colorado River to be
sacred.

There are hundreds of sacred
Hopi sites and shrines throughout
the American Southwest, with
some as far away as Ohio. There
are more than 10,000 archeological
sites that have specific Hopi clan
traditions tied to them.

Moreover, new sacred areas are
continuously being created.

The management decisions of the
Plaintiff tribes with respect to
their own lands suggest that the
Plaintiff tribes face similar compli-
cations.

For example, land on the WMA
Plaintiff’s reservation, which is
considered sacred by members of
the tribe, is allocated to a variety
of uses. Some portion of the res-
ervation is managed as a “closed
area,” where developed recreation
is not permitted and other por-
tions of the WMA reservation are
dedicated to recreational uses.
Recreational activities on the res-
ervation include 7,000 camp sites,
hiking trails, fishing, hunting,
boating, guided white water raft-
ing tours, rodeos, and skiing.
According to Chairman Massey,
recreation can be a positive influ-
ence on people’s lives, especially
tribal youth.

Also, the White Mountains, con-
sidered sacred to members of the
WMA, are home to the Sunrise ski
resort, which is owned and operat-
ed by the WMA Tribe. In fact,

164.
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the Sunrise ski resort relies upon
artificial snowmaking, and the wa-
ter source for this snowmaking is,
in part, reclaimed water. Many
WMA spiritual leaders consider
the presence of the Sunrise ski
resort on the White Mountains to
be a desecration.

Reclaimed water is used by many
of the Plaintiff tribes. The Nava-
jo Nation uses reclaimed water for
irrigation, for dust control at con-
struction sites, and for soil com-
pacting on dirt roads.

The White Mountain Apache
Tribe used reclaimed water as
part of the Canyon Day Irrigation
Project, and currently uses re-
claimed water in its stock pond at
the Hon-Dah casino. The Yava-
pai-Apache Nation has used re-
claimed water to irrigate the
grounds around Cliff Castle Casi-
no in Camp Verde, Arizona. The
Havasupai Plaintiffs have used re-
claimed water from a lagoon sys-
tem, which does not provide any
chemical or ultraviolet treatment,
to irrigate alfalfa sprout crops in
Supai Village.

Also, mining is conducted on
Black Mesa although the Navajo
Nation and the Hopi Tribe consid-
er it to be sacred. The Hopi
Tribe transferred Hopi water
rights in order to provide water
for a coal slurry pipeline at Black
Mesa.

Wastes from medical clinics on the
reservation are disposed in la-
goons or on the ground at the
Navajo reservation, which is con-
sidered sacred.
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i. Safety

The Snowbowl upgrades have a
number of features that would ad-
dress the CNF’s safety concerns.

Upgrades were needed because
the existing terrain is insufficient
for current use levels, which leads
to overcrowding and safety issues
on peak-attendance days, especial-
ly given the area’s high utilization
rates.

When snow levels permit opera-
tion, the Snowbowl significantly
exceeds the ski area’s comfortable
carrying capacity of 2,825 guests.
Over the past 10 seasons, average
peak day attendance has been ap-
proximately 3,434 guests.

The Snowbowl upgrades will ad-
dress safety issues associated with
overcrowding on the ski slopes by
providing more skiable acreage,
providing more novice and inter-
mediate ski terrain, and enabling
the owners of the Snowbowl ski
area to make improvements to
narrow trails with congestion
problems.

Adding additional ski terrain will
permit skiers to spread out across
the slope and reduce some of the
safety concerns related to over-
crowding.

The Forest Service identified a
need to respond to unregulated
snowplay activities on the Nation-
al Forest System lands on and
around the Snowbowl. The For-
est Service explained that people
seeking to sled, slide, and saucer
have historically done so on un-
managed areas of the CNF along
Snowbowl Road and along High-
way 180. These activities have
lead “to injuries, traffic manage-
ment issues, garbage, and sanita-
tion problems.”

174.

175.

The snowplay area included in the
Snowbowl Upgrade Project re-
sponds to these safety concerns.

Snowbowl Road was designed
with pullouts in order to facilitate
tribal members’ access to forest
areas used for cultural purposes.

ii. Compliance with the Establishment

176.

177.

178.

179.

180.

181.

Clause

The CNF requires the ongoing
management of 1.8 million acres
for a variety of users and uses.

Conflicts associated with alloca-
tion of forest resources between
the various uses and users is inev-
itable.

Nevertheless, the Forest Service
has sought to accommodate the
religious activities of the Plaintiff
tribes. In fact, the Forest Service
has sometimes even facilitated the
religious practices of the Plaintiff
tribes.

The Forest Service participated in
efforts to cease mining activities
at the White Vulcan Mine, a pum-
ice mine that operated on the
Peaks for about a half-century.

The Forest Service successfully
sought to designate 19,000 acres
surrounding the SUP area as the
Kachina Peaks Wilderness, thus
protecting the area from future
development.  Tribal members
use the Kachina Peaks wilderness
to conduct religious ceremonies
and practices. The Hopi Plaintiffs
agreed that the Kachina Peaks
Wilderness is a benefit to Hopi
culture.

The Forest Service is also cur-
rently in the process of nominat-
ing the Peaks to the National
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Register of Historic Properties as
Traditional Cultural Property.
Members of the general public
must pay to remove forest prod-
ucts, such as plants, from the
Peaks. Tribal members can re-
move those same forest products
for religious purposes for free.
When the Forest is closed due to
fire risk, the CNF ensures tribal
access for ceremonial and other
religious purposes.

The east side of the Peaks has the
highest archeological site density
because it has more favorable
farming conditions. The Snow-
bowl SUP is located on the west
side.

The Forest Service accommodated
Hopi concerns by requiring the
owners of the Snowbowl ski area
to limit public access to the top of
the Peaks.

The Forest Service would be hard
pressed to satisfy the religious be-
liefs of all Plaintiffs.

For example, the Navajo Plain-
tiffs’ official position is that the
Snowbowl should be shut down
completely. The Navajo Plaintiffs
would oppose snowmaking at the
Snowbowl even if the snow was
made from fresh water. In fact,
the Navajo Nation opposes any
upgrades at the Snowbowl, even
those designed to improve safety.

Plaintiff Preston expressed his be-
lief that there should be no devel-
opment whatsoever on the Peaks
and would, therefore, oppose
snowmaking at the Snowbowl
even if fresh water was used.

According to Plaintiff Tilousi, any
actions that disturb life, “whether
plant life, wildlife, the earth, the
air, [or] the waters” would be ob-
jectionable. However, there is
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less concern when an area has
already been disturbed.

In conclusion, the Snowbowl up-
grades satisfy the government’s
interest in managing the CNF for
multiple uses, in ensuring the
safety of visitors to the Snowbowl
ski area, and in complying with
the Establishment Clause.

Least Restrictive Means

The Forest Service also sought to
identify tribal concerns with the
proposed Snowbowl upgrades in
order to seek ways to mitigate,
minimize, or avoid potential im-
pacts.

After over a dozen cultural re-
sources surveys and decades of
consultation with tribes regard-
ing the cultural and religious sig-
nificance of the Peaks, tribal
members have not identified any
specific plants, springs, natural
resources, shrines or locations
for ceremonies in the SUP area
that will be impacted-much less
substantially burdened-by the
Snowbowl improvements.

The Forest Service removed night
lighting from the project, in re-
sponse to opposition from the Na-
vajo, Hopi, and Yavapai-Apache
Plaintiffs.

The Forest Service contacted thir-
teen tribes, the Medicineman’s As-
sociation, and several Navajo Na-
tion chapter houses regarding the
development of a Memorandum of
Agreement (“MOA”).

In the process of developing the
MOA, the Forest Service sought
the input of the thirteen tribes,
the Medicineman’s Association
and the chapter houses to deter-
mine whether the potential and
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perceived tribal impacts could be
mitigated, minimized or avoided.

Snowmaking would provide for a
consistent operating season and
enable the Forest Service to con-
tinue the operation of the ski area
as a Developed Recreation Area in
accordance with the Coconino
Forest Service Plan. Moreover,
snowmaking at ski areas is not
uncommon.

Four tribes signed the MOA, in-
cluding the Hualapai Plaintiffs
and the Yavapai-Apache Plain-
tiffs. While signing the MOA
does not necessarily indicate that
the Hualapai Plaintiffs and the
Yavapai-Apache Plaintiffs ap-
proved the Forest Service’s deci-
sion, it does indicate the Forest
Service’s efforts to deal with ad-
verse effects.

The agency guaranteed, in the
MOA, that access to the Peaks,
including the SUP, for cultural
and religious uses would be pro-
tected. Pursuant to the terms of
the MOA, the Forest Service also
committed to work to ensure that
tribal ceremonial activities con-
ducted on the Peaks continue un-
interrupted.

Also, under the MOA, the Forest
Service agreed to work with the
tribes to provide periodic inspec-
tions by tribal representatives to
examine the condition of existing
shrines and other existing tradi-
tional cultural places on the
Peaks.

The Forest Service will continue
to guarantee traditional cultural
practitioners access within and
outside the SUP area for tradi-
tional cultural uses, such as collec-
tion of medicinal, ceremonial, and
food plants.

201.

202.

203.

204.

205.

206.

Should any plants of traditional
importance be subsequently iden-
tified within the project area, the
Forest Service will encourage and
protect the natural regeneration
of those plants when developing
site-specific plans.

The Forest Service also agreed to
continue working with tribal liai-
sons and traditional cultural prac-
titioners to ensure that current
ceremonial activities conducted on
the Peaks continue uninterrupted.
The MOA provides that when the
final reclaimed water pipeline is
field staked, the Forest Service
will contact the tribes and offer to
walk that area to ensure no spe-
cial places are impacted.

The Forest Service also commit-
ted in the MOA to sharing with
the tribes any authorized monitor-
ing reports regarding water quali-
ty and the effects of additional
moisture on plants, animals, and
the terrain.

The MOA guaranteed that, to the
extent practicable, the final loca-
tions of new ski runs will take
advantage of previously-disturbed
areas, such as where trees were
already dead.

About 900 gallons per minute are
needed to make a sufficient
amount of snow for the Snowbowl
upgrades.

Although the use of fresh water
for snowmaking would not allevi-
ate the tribes’ religious concerns,
several alternative water sources
were considered. However, after
logistics, economics, water avail-
ability, alternate distribution sys-
tems, ete., were studied, the use of
potable water sources rather than
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207.

208.

209.

210.

211.

212.

213.
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reclaimed water was determined
to be imprudent.

J.R. Murray, manager of the Ari-
zona Snowbowl ski area sought
advice from several local experts
regarding possible sources of wa-
ter for snowmaking and the avail-
ability and sustainability of such
sources.

It would not be feasible to haul
potable water up to the Snowbowl
for snowmaking because it would
not be possible to transport the
necessary quantity of water up to
the Snowbowl SUP area.

The City of Flagstaff was unwill-
ing to provide potable water for
snowmaking at the Snowbowl ski
area due to their long-term con-
cerns with water availability.

It would not be feasible to harvest
water, i.e., to collect surface water
off of an impermeable surface in
order to make snow at the Snow-
bowl ski area because the voleanic
rock on the Peaks has a high infil-
tration capacity.

Perched water-bearing zones are
thin, discontinuous water systems
that rely on seasonal recharge to
be replenished. For example, the
perched water-bearing zone in the
Inner Basin is typically only a sea-
sonal supply of water.

The perched water-bearing zone
in the Inner Basin is a not a reli-
able source of water due to the
nature of perched water-bearing
zones, the City of Flagstaff’s use
of water from this area, and the
fact that the availability of water
in this area is entirely dependent
upon snowmelt for recharge.

The perched water-bearing zones
in the Hart Prairie area are typi-

20. The ski area’s original base was estab-

214.

215.

216.

cally even smaller than the
perched water-bearing zones in
the Inner Basin?® The capacity
of the perched water-bearing
zones in the Hart Prairie area are
relatively small. Although it is
not uncommon to drill a well into
the perched water-bearing zone in
the Hart Prairie area and not hit
water, successful wells in the
perched water-bearing zones in
the Hart Prairie area yield just a
few gallons to a few tens of gal-
lons per minute of water. There-
fore, it would be necessary to drill
at least 100 wells into the perched
water-bearing zone in the Hart
Prairie area to obtain about 1000
gallons of water per minute.

The perched water-bearing zones
in the Fort Valley area are small
and discontinuous. It is common
to drill a well into the perched
water-bearing zone in the Fort
Valley area and not hit water. The
capacity of wells drilled into
perched water-bearing zones in
the Fort Valley area are typically
a few gallons to no more than 10
or 20 gallons of water per minute.

Based upon current information,
the C-Aquifer underlying the
Peaks is only partly saturated,
and the depth to water below land
surface under the Peaks would be
in the order of more than 3000
feet.

The cost of drilling a hole and
placing casing in the hole for a
well to the C—-Aquifer would cost
around $500,000 to $1 million. This
amount does not include the cost
of conducting hydrologic or geo-
logic studies in advance of drilling
the well, which would increase the

lished in Hart Prairie in 1938.
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likelihood of developing a success-
ful well. It is possible to encoun-
ter difficulties in drilling to the C—
Aquifer that could -effectively
cause the drilling program to fail.
Although it is known that there is
water in the R—Aquifer underlying
the Peaks, at this time, it is not
possible to estimate the capacity
of the R-Aquifer in and around
the Peaks.

Typically, the parts of the C-
Aquifer that are unsaturated are
substantially deeper.

217.

218. The R-Aquifer is located as much
as 1000 feet below the bottom of
the C-Aquifer.

219. The cost of drilling a hole and

placing casing in the hole for a
well to the R—-Aquifer around the
Peaks would cost at least $3 mil-
lion. This amount does not in-
clude the cost of other actions that
it would be prudent to undertake
prior to drilling such a well.

220. It is possible to encounter difficul-
ties in drilling to the R-Aquifer
that could effectively cause the

drilling program to fail.

There is a risk that a well drilled
to the R-Aquifer would not have
sufficient yield, and the well would
fail or collapse.

221.

222. While the Court has enumerated
findings of fact herein, these find-
ings are not intended to be all
inclusive or narrowly limiting. A
great number of additional find-
ings could be made in support of

the Court’s conclusions of law.

B. Conclusions of Law

[10] 1. Under RFRA, a law of gener-
al applicability that provides conduct that
substantially burdens a person’s exercise
of religion is invalid unless the law is the
least restrictive means of serving a com-

pelling government interest. 42 U.S.C.
§ 2000bb-1(b). The statutorily imposed
test must be interpreted with regard to
the relevant circumstances in each case.
See Hamilton v. Schriro, 74 F.3d 1545,
1553 (8th Cir.1996).

[11] 2. To establish a prima facie
case under RFRA, a plaintiff must show
that the law substantially burdens his abil-
ity to freely exercise his religion. Guam,
290 F.3d at 1222. Once a plaintiff has
established a prima facie case, the burden
shifts to the defendant to demonstrate that
the law furthers a “compelling interest”
using the least restrictive means. Id.

3. The compelling interest test, which
had been the standard for analyzing First
Amendment free exercise claims, was re-
jected in Employment Division v. Smith,
494 U.S. 872, 110 S.Ct. 1595, 108 L.Ed.2d
876 (1990). Congress enacted RFRA to
restore pre-Smith law and the compelling
interest test. 42 U.S.C. § 2000bb(b)(1).

4. RFRA provides no definition of
“substantial burden.” Rather, in enacting
RFRA, Congress expected “that the courts
will look to free exercise cases decided
prior to Smith for guidance in determining
whether the exercise of religion has been
substantially burdened.” S.Rep. No. 103-
111 at 89 (1993). Therefore, free exercise
cases decided prior to Smith involving land
management decisions—such as Lyng v.
Northwest Cemetery Protective Assn, 485
U.S. 439, 108 S.Ct. 1319, 99 L.Ed.2d 534
(1988) and Wilson, 708 F.2d at 735, cert.
denied, sub nom. Navajo Medicinemen’s
Assm v. Block, 464 U.S. 1056, 104 S.Ct.
739, 79 L.Ed.2d 197 (1984)—are instructive
here.

5. The Ninth Circuit has clearly articu-
lated the proper legal standard to be ap-
plied in this case: an action “burdens the
free exercise of religion if it puts substan-
tial pressure on an adherent to modify his
behavior and violate his beliefs, including
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when ... it results in the choice of an
individual of either abandoning his reli-
gious principle or facing criminal prosecu-
tion.” Guam, 290 F.3d at 1222.

1. Substantial Burden

[12] 6. A RFRA plaintiff has the bur-
den of showing that the government’s ac-
tion “burdens the adherent’s practice of
his or her religion by pressuring him or
her to commit an act forbidden by the
religion or by preventing him or her from
engaging in conduct or having a religious
experience which the faith mandates.”
Worldwide Church of God v. Philadelphia
Church of God, Inc., 227 F.3d 1110, 1121
(9th Cir.2000); see Guru Nanak Sikh
Soc’y of Yuba City v. County of Sutter, 326
F.Supp.2d 1140, 1152 (E.D.Cal.2003) (“To
meet the ‘substantial burden’ standard, the
governmental conduct being challenged
must actually inhibit religious activity in a
concrete way, and cause more than a mere
inconvenience.”) (emphasis in original).

[13] 7. The government’s land man-
agement decision will not be a “substantial
burden” absent a showing that it coerces
someone into violating his or her religious
beliefs or penalizes his or her religious
activity. Lymng, 485 U.S. at 449-53, 108
S.Ct. 1319 (the case law “does not and
cannot imply that incidental effects of gov-
ernment programs, which may make it
more difficult to practice certain religions,
but which have no tendency to coerce indi-
viduals into acting contrary to their reli-
gious beliefs, require government to bring
forward a compelling justification for its
otherwise lawful actions”); see Wilson, 708
F.2d at 741 (“Many government actions
may offend religious believers, and may
cast doubt upon the veracity of religious
beliefs, but unless such actions penalize
faith, they do not burden religion.”); see
also Havasupai Tribe, 752 F.Supp. at
1484-1486 (finding Forest Service approval
of plan for operations of uranium mine
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does not substantially burden exercise of
religion because, although Havasupai
Tribe’s religious and cultural belief sys-
tems are “intimately bound up” in the site,
“Plaintiffs are not penalized for their be-
liefs, nor are they prevented from practic-
ing their religion.”); Means, 858 F.2d at
406-07 (finding no substantial burden
where “[t]he Forest Service has performed
no act of compulsion to interfere with ap-
pellees’ ceremonies or practices nor has it
denied them access to [the Forest lands]
for religious purposes”).

8. Indeed, “Courts consistently have
refused to disturb governmental land man-
agement decisions that have been chal-
lenged by Native Americans on free exer-
cise grounds.” Means, 858 F.2d at 407
(providing citations to numerous cases).

9. The statutory duty imposed by
RFRA is only fairly viewed in the context
of other Congressional mandates, such as
the National Forest Management Act’s
multiple-use mandate. See 16 U.S.C.
§ 1604(e).

10. The evaluation of when the govern-
ment’s land management decisions cross
the line from legitimate conduct to uncon-
stitutional prohibitions on the free exercise
of religion “cannot depend on measuring
the effects of a governmental action on a
religious objector’s spiritual development.”
Lyng, 485 U.S. at 451, 108 S.Ct. 1319.

11. Allowing such a subjective defini-
tion of substantial burden would open the
door to the imposition of “religious servi-
tudes” over large portions of federal land.
Id. at 452-53, 108 S.Ct. 1319 (noting that
while Plaintiffs “stress the limits of the
religious servitude that they are now seek-
ing” ... “[n]othing in the principle for
which they contend ... would distinguish
this case from another lawsuit in which
they ... might seek to exclude all human
activity but their own from sacred areas of
the public lands.”).



NAVAJO NATION v. U.S. FOREST SERVICE

905

Cite as 408 F.Supp.2d 866 (D.Ariz. 2006)

[14] 12. “RFRA on its own does not
provide a freestanding right to free exer-
cise of religion on another’s property.”
Benally v. Kaye, Order, Civil No. 3:03—
CV-01330-PCT-NVW (D.Ariz. Sept. 7,
2005) (dismissing claim that Hopi Tribe
law enforcement substantially burdened
Navajos’ exercise of religion by taking var-
ious actions to interfere with their Sun-
dance ceremony).

[15] 13. Here, Plaintiffs have failed to
demonstrate that the Snowbowl decision
coerces them into violating their religious
beliefs or penalizes their religious activity.
Cf. Lyng, 485 U.S. at 449, 108 S.Ct. 1319.
In fact, the Forest Service has guaranteed
that religious practitioners would still have
access to the Snowbowl and the approxi-
mately 74,000 acres of the CNF that com-
prise the Peaks for religious purposes.

14. Plaintiffs have failed to present any
objective evidence that their exercise of
religion will be impacted by the Snowbowl
upgrades. Plaintiffs have not identified
any plants, springs or natural resources
within the SUP area that would be affect-
ed by the Snowbowl upgrades. They have
identified no shrines or religious ceremo-
nies that would be impacted by the Snow-
bowl decision.

15. Plaintiffs’ assertions of perceived
religious impact are near identical to those
voiced by the Hopi Tribe and the Navajo
Nation in Wilson v. Block. In that case,
the plaintiffs similarly asserted that “de-
velopment of the Peaks would be a profane
act, and an affront to the deities, and that,
in consequence, the Peaks would lose their
healing power and otherwise cease to ben-
efit the tribes.” 708 F.2d at 740. They
contended “that development would seri-
ously impair their ability to pray and con-
duct ceremonies upon the Peaks.” Id.
Considering this information, the D.C. Cir-
cuit found the agency’s decision did not
substantially burden the tribes’ exercise of
religion. Id. at 745. The same decision is

warranted here. The subjective views and
beliefs presented at trial, although sincere-
ly held, are not sufficient for the proposed
project to constitute a substantial burden
under RFRA on the practice of religion by
any Plaintiff or any members of any Plain-
tiff tribe or nation.

16. If the facts alleged by Plaintiffs
were enough to establish a substantial bur-
den, the Forest Service would be left in a
precarious situation as it attempted to
manage the millions of acres of public
lands in Arizona, and elsewhere, that are
considered sacred to Native American
tribes.

17. As the D.C. Circuit found in Wil-
son:

The Secretary of Agriculture has a stat-
utory duty ... to manage the National
Forests in the public interest, and he has
determined that the public interest would
best be served by expansion of the Snow
Bowl ski area. In making that determina-
tion, the Secretary has not directly or indi-
rectly penalized the plaintiffs for their be-
liefs. The construction approved by the
Secretary is, indeed, inconsistent with the
plaintiffs’ beliefs, and will cause the plain-
tiffs spiritual disquiet, but such conse-
quences do not state a free exercise claim
under Sherbert, Thomas, or any other au-
thority.

Id. at 741-42.

18. The Snowbowl decision does not
bar Plaintiffs’ access, use, or ritual practice
on any part of the Peaks. The decision
does not coerce individuals into acting con-
trary to their religious beliefs nor does it
penalize anyone for practicing his or her
religion.

19. Indeed, Defendants have commit-
ted, in the MOA, to ensuring that religious
practitioners will have access to the 777-
acre SUP area and the approximately 74,-
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000 remaining acres of the Peaks for reli-
gious purposes.

20. Because Plaintiffs have not demon-
strated a substantial burden to any exer-
cise of religion, Plaintiffs have failed to
establish a prima facie RFRA case.

2. Compelling Governmental Interest

21. When applying the compelling gov-
ernment interest standard, “[c]ontext mat-
ters.” Cutter v. Wilkinson, 544 U.S. 709,
125 S.Ct. 2113, 2123, 161 L.Ed.2d 1020
(2005), citing Grutter v. Bollinger, 539
U.S. 306, 327, 123 S.Ct. 2325, 156 L.Ed.2d
304 (2003) (alterations in original). Thus,
“accommodation must be measured so that
it does not override other significant inter-
ests.” Id.

[16] 22. The government has a com-
pelling interest in selecting the alternative
that best achieves its multiple-use mandate
under the National Forest Management
Act. The Forest Service here has a com-
pelling interest in managing the public
land for recreational uses such as skiing.

23. Congress has directed the Forest
Service to manage the National Forests
for “outdoor recreation, range, timber, wa-
tershed, and wildlife and fish purposes.”
16 U.S.C. § 1604(e). Providing the public
opportunities for outdoor recreation on the
public lands is thus integral to the Forest
Service’s mission in managing the National
Forests.

24. Congress established a permitting
system in order to facilitate the operation
of ski areas and facilities on National For-
est land. 16 U.S.C. § 497b; 36 C.F.R.
§ 251.53(n). Accordingly, many National
Forests, including the CNF, have estab-
lished designated recreation sites for ski-
ing. The operation of the ski areas,
through the special-use permit system, al-
lows the Forest Service to provide the
type of “outdoor recreation” mandated by
NFMA.
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25. The CNF Forest Service Plan,
which underwent its own public review
process, directs the Forest Service to man-
age the Snowbowl as a developed ski area.

26. The protection of public safety is
also a compelling governmental interest.
Cf. Wisconsin v. Yoder, 406 U.S. 205, 230,
92 S.Ct. 1526, 32 L.Ed.2d 15 (1972); Sher-
bert v. Verner, 374 U.S. 398, 403, 83 S.Ct.
1790, 10 L.Ed.2d 965 (1963). Here, the
Forest Service has a compelling interest in
authorizing upgrades at Snowbowl to en-
sure that users of the National Forest ski
area have a safe experience.

27. The Forest Service’s compliance
with the Establishment Clause is an addi-
tional compelling government interest.
See Seidman v. Paradise Valley Unified
Sch. District No. 69, 327 F.Supp.2d 1098,
1112 (D.Ariz.2004) (“compliance with Es-
tablishment Clause is a state interest suffi-
ciently compelling to justify content based-
restrictions on speech”) (citing Capitol
Square Review & Advisory Bd. v. Pinette,
515 U.8. 753, 761-62, 115 S.Ct. 2440, 132
L.Ed.2d 650 (1995)); see also Widmar v.
Vincent, 454 U.S. 263, 271, 102 S.Ct. 269,
70 L.Ed.2d 440 (1981) (government’s inter-
est in complying with its constitutional ob-
ligations is compelling).

28. While Plaintiffs may find it offen-
sive that lands that have cultural and re-
ligious significance to them also host re-
creational activities, this cannot justify a
“religious servitude” over large amounts
of public land. “The Supreme Court has
held repeatedly that the First Amend-
ment may not be asserted to deprive the

public of its normal use of an area.” In-
upiat Community of Arctic Slope .
United States, 548 F.Supp. 182, 189

(D.Alaska 1982) (finding government’s in-
terest in pursuing mineral development
on public lands outweighed alleged inter-
ference with religious beliefs); Lyng, 485
U.S. at 453, 108 S.Ct. 1319 (“Whatever
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rights the Indians may have to the use of
the area ..., those rights do not divest
the Government of its right to use what
is, after all, ¢ts land.”); see also Means,
858 F.2d at 408 n. 7.

3. Least Restrictive Means

29. The Ninth Circuit has held that the
government meets its burden of showing
the least restrictive means if “it demon-
strates that it actually considered and re-
jected the efficacy of less restrictive means
before adopting the challenged practice.”
Warsoldier v. Woodford, 418 F.3d 989, 999
(9th Cir.2005); see also U.S. v. Antoine,
318 F.3d 919, 923-24 (9th Cir.2003), cert.
denied, 540 U.S. 1221, 124 S.Ct. 1505, 158
L.Ed.2d 157 (2004); U.S. v. Hugs, 109
F.3d 1375, 1378-79 (9th Cir.1997) (govern-
ment permit scheme was the least restric-
tive means because it still permitted access
to eagles and eagle parts for religious pur-
poses, albeit not in as convenient a manner
as the Indian defendants would have
liked).

30. The Forest Service chose the least
restrictive means for achieving its land
management decision.

31. The Forest Service has determined
that the Snowbowl facilities’ improve-
ments, including snowmaking, will enable
the ski area to provide a safe, reliable and
consistent operating season. Further-
more, the evidence adduced at trial demon-
strates that snowmaking is needed to
maintain the viability of the Snowbowl as a
public recreational resource.

32. In carrying out its obligations un-
der NEPA and NHPA, the Forest Service
reached a decision that enables the pur-
poses of the Snowbowl improvements to be
carried out in a manner that is designed to
minimize adverse impacts, including im-
pacts to the tribes’ culture and religion.

33. The Forest Service considered the
use of fresh water, including ground water,
and determined that it was not readily

available. Likewise, the Forest Service
considered reduced snowmaking (and
therefore a lesser amount of reclaimed wa-
ter used on the mountain), but determined
that this was impracticable and would not
address tribal concerns.

34. The Forest Service also considered
an alternative that would not permit any
snowmaking (Alternative 3) on the Peaks,
and a No-Action Alternative, but deter-
mined that adopting such an approach
would likely lead to the loss of the Snow-
bowl facility

35. Plaintiffs cannot “demonstrate
what, if any, less restrictive means remain
unexplored.” Hamilton, 74 F.3d at 1555.
The government is not required to “refute
every conceivable option” to prove that its
action is narrowly tailored. Id.

36. A reviewing court should not sec-
ond-guess the reasonable determination of
the responsible government official by
means of a de novo assessment of whether
there is some other, less intrusive means
of achieving the government’s objective.
Ward v. Rock Against Racism, 491 U.S.
781, 797, 109 S.Ct. 2746, 105 L.Ed.2d 661
(1989) (“The Court of Appeals erred in
sifting through all the available or imag-
ined alternative means of regulating sound
volume in order to determine whether the
city’s solution was ‘the least intrusive
means’ of achieving the desired end.”) and
id. at 800, 109 S.Ct. 2746. Accord, Clark
v. Community for Creative Non-Violence,
468 U.S. 288, 299, 104 S.Ct. 3065, 82
L.Ed.2d 221 (1984); Carew-Reid v. Metro.
Transp. Auth., 903 F.2d 914, 917 (2d Cir.
1990).

37. The Court finds as a matter of fact
and concludes as a matter of law that the
Forest Service’s decision to authorize up-
grades to an existing ski area on the CNF
is not a violation of RFRA.
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III. Conclusion

The Forest Service properly observed
all of the procedural requirements during
the various stages of approving the Snow-
bowl project, including preparation of an
extensive EIS. The Court’s role is to re-
view compliance with these procedures,
not to review the substance of the agency’s
decision. Therefore, Defendants’ and De-
fendant-Intervenor’s motions for summary
judgment are granted, and Plaintiffs’ mo-
tions for summary judgment are denied.
As such,

IT IS ORDERED that the Defendants’
Motion for Summary Judgment (Doc. 71)
is GRANTED in part and DENIED in
part. The motion is denied with respect to
the Plaintiffs’ RFRA claims only, and is
granted with respect to all other counts.

IT IS FURTHER ORDERED that Ari-
zona Snowbowl Resort’s Motion for Sum-
mary Judgment (Doc. 68) is GRANTED in
part and DENIED in part. The motion is
denied with respect to the Plaintiffs’
RFRA claims only, and is granted as to all
other counts.

IT IS FURTHER ORDERED that the
Navajo Plaintiffs’ Motion for Summary
Judgment (Doc. 73) is DENIED.

IT IS FURTHER ORDERED that the
Hopi Plaintiffs’ Motion for Summary Judg-
ment (Doc. 65) is DENIED.

IT IS FURTHER ORDERED that the
Hualapai Plaintiffs’ Motion for Summary
Judgment (Doc. 67) is DENIED.

IT IS FURTHER ORDERED that the
Havasupai Plaintiffs’ Motion for Summary
Judgment (Doe. 70) is DENIED.

IT IS FURTHER ORDERED that the
Plaintiffs’ claims under RFRA are DIS-
MISSED.

IT IS FURTHER ORDERED that the
Navajo Plaintiffs’ Motion to Amend/ Cor-
rect Amended Complaint (Doe. 75) is DE-
NIED.
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IT IS FURTHER ORDERED that the
Defendants’ Motion for Leave to File Pro-
posed Findings of Fact and Conclusions of
Law Beyond Deadline (Doc. 259) is
GRANTED.

IT IS FURTHER ORDERED that the
Clerk of Court is directed to enter judg-
ment in favor of the Defendants and De-
fendant-Intervenor and against Plaintiffs
on all counts.

w
O E KEY NUMBER SYSTEM
T

In the Matter of the EXTRADITION
OF Jose Espinoza CHAVEZ

No. 05-70601 HRL.

United States District Court,
N.D. California.
San Jose Division.

Nov. 22, 2005.

Background: United States brought ac-
tion on behalf of Mexico to extradite ac-
cused to stand trial in Mexico for murder
committed eight years earlier.

Holding: Following hearing, the District
Court, Lloyd, United States Magistrate
Judge, held that government did not estab-
lish probable cause to believe that accused
was person of same name wanted for com-
mission of murder, precluding extradition.

Certification for extradition denied.

1. Extradition and Detainers <=1

In reviewing extradition requests,
courts looks to whether: (1) the extradi-
tion judge had jurisdiction to conduct
proceedings; (2) the extradition court had
jurisdiction over the fugitive; (3) the ex-
tradition treaty was in full force and ef-
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Applying this test to § 104, we hold that
amended § 104 was constitutionally ap-
plied to the payments Polone received in
November 1996, May 1997, and November
1998. As explained above, the amendment
to § 104 explicitly applied only to amounts
received after its effective date, which was
August 20, 1996. 26 U.S.C. § 104, Appli-
cation of August 20, 1996 Amendments.
Although it is possible for a statute with a
seemingly prospective application to apply
retroactively in some circumstances, Land-
graf, 511 U.S. at 258-59, 114 S.Ct. 1483,
the amendments to § 104 did not because
they did not attach new legal consequences
to completed payments. On the contrary,
the amendments applied only prospective-
ly, to payments made after their date of
enactment. Compare with Untermyer v.
Anderson, 276 U.S. 440, 445, 48 S.Ct. 353,
72 L.Ed. 645 (1928) (a tax was retroactive
where it applied to “bona fide gifts not
made in anticipation of death and fully
consummated prior to” the statute’s effec-
tive date) (emphasis added); Blodgett v.
Holden, 275 U.S. 142, 147, 48 S.Ct. 105, 72
L.Ed. 206 (1927) (same).

Polone argues that the amendments to
§ 104 apply retroactively because his set-
tlement with UTA was “finalized on May 3,
1996, more than three months before the
enactment of the statute.” This argument
is unconvincing for two reasons. First,
although the settlement contract may have
been “finalized” in the sense that both
parties signed it, settlement of Polone’s
defamation claim was nowhere near com-
plete as of August 20, 1996. On the con-
trary, UTA still had to make three pay-
ments to Polone, and he had to honor his
promise to guard UTA’s confidential infor-
mation. Thus, the Tax Court did not ap-
ply amended § 104 to a contract that was
“fully consummated” prior to the amend-
ment’s effective date, as was the case in
Untermyer and Blodgett. Rather, amend-
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ed § 104 was applied to a contract whose
fulfillment was still a work in progress.
Second, Polone’s argument falls squarely
into the Supreme Court’s warning that “[a]
statute does not operate ‘retrospectively’
merely because it is applied in a case
arising from conduct antedating the stat-
ute’s enactment.” Landgraf, 511 U.S. at
269, 114 S.Ct. 1483. The fact that Polone’s
tax dispute stemmed from his settlement
with UTA—conduct that antedated the re-
visions to § 104—does not mean that
§ 104 operates retrospectively when it is
applied to settlement payments that Po-
lone received after its effective date.

A%

For the reasons explained above, we
agree with the Tax Court that the settle-
ment payments received by Polone after
August, 1996 are taxable as ordinary in-
come.

AFFIRMED.
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NAVAJO NATION; Havasupai Tribe;
Rex Tilousi; Dianna Uqualla; Sierra
Club; White Mountain Apache Na-
tion; Yavapai-Apache Nation; The
Flagstaff Activist Network, Plaintiffs—
Appellants,

and

Hualapai Tribe; Norris Nez; Bill Bucky
Preston; Hopi Tribe; Center for Bio-
logical Diversity, Plaintiffs,

V.

UNITED STATES FOREST SERVICE;
Nora Rasure, in her official capacity
as Forest Supervisor, Responsible Of-
ficer, Coconino National Forest; Harv
Forsgren, appeal deciding office, Re-
gional Forester, in his official capaci-
ty, Defendants—Appellees,
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Arizona Snowbowl Resort Limited
Partnership, Defendant-
intervenor—-Appellee.

Navajo Nation; Hualapai Tribe; Norris
Nez; Bill Bucky Preston; Havasupai
Tribe; Rex Tilousi; Dianna Uqualla;
Sierra Club; White Mountain Apache
Nation; Yavapai—-Apache Nation;
Center For Biological Diversity; The
Flagstaff Activist Network, Plaintiffs,

and

Hopi Tribe, Plaintiffs—Appellant,
v.

United States Forest Service; Nora Ras-
ure, in her official capacity as Forest
Supervisor, Responsible Officer, Co-
conino National Forest; Harv Fors-
gren, appeal deciding office, Regional
Forester, in his official capacity, De-
fendants—Appellees,

Arizona Snowbowl Resort Limited
Partnership, Defendant-
intervenor—Appellee.

Hualapai Tribe; Norris Nez; Bill
Bucky Preston, Plaintiffs—
Appellants,

V.

United States Forest Service; Nora Ras-
ure, in her official capacity as Forest
Supervisor, Responsible Officer, Co-
conino National Forest; Harv Fors-
gren, appeal deciding office, Regional
Forester, in his official capacity, De-
fendants—Appellees.

Nos. 06-15371, 06-15436, 06—15455.
United States Court of Appeals,
Ninth Circuit.

Argued and Submitted Sept. 14, 2006.
Filed March 12, 2007.

Background: Numerous Indian tribes,
their members, and environmental organi-
zation brought action challenging the For-
est Service’s decision to authorize up-

grades to facilities at an existing ski area
in the Coconino National Forest. Following
a bench trial, the United States District
Court for the District of Arizona, Paul G.
Rosenblatt, J., 408 F.Supp.2d 866, held
that the proposed expansion did not violate
Religious Freedom Restoration Act
(RFRA) and granted Forest Service’s mo-
tion for summary judgment on claims
brought under National Environmental
Policy Act (NEPA), and the National His-
toric Preservation Act (NHPA). Appeal
was taken.

Holdings: The Court of Appeals, W.
Fletcher, Circuit Judge, held that:

(1) the proposed use of treated sewage
effluent on the San Francisco Peaks to
create snow for commercial ski area
would impose a substantial burden on
the exercise of religion of multiple In-
dian tribes, as required to establish
prima facie claim under the RFRA

(2) the proposed use of treated sewage
effluent to create snow for commercial
ski area was not a compelling govern-
mental interest by the least restrictive
means, as required to outweigh the
substantial burden it would put on the
exercise of religion by multiple Indian
tribes under RFRA;

(3) declining to allow a commercial ski re-
sort in a national forest to put treated
sewage effluent on a sacred mountain
to create artificial snow was an accom-
modation that fell far short of an Es-
tablishment Clause violation; and

(4) Final Environmental Impact State-
ment (FEIS) did not satisfy NEPA
with respect to the risks of ingesting
artificial snow made from treated sew-
age effluent for commercial ski resort.

Affirmed in part, reversed in part, and
remanded.
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1. Federal Courts &=776, 850.1

Following a bench trial, an appellate
court reviews the district court’s conclu-
sions of law de novo and its findings of fact
for clear error.

2. Civil Rights ¢=1032

Religious Freedom Restoration Act
(RFRA) plaintiffs must prove that the bur-
den on their religious exercise is substan-
tial; the burden must be more than an
inconvenience, and must prevent the plain-
tiff from engaging in religious conduct or
having a religious experience. Religious
Freedom Restoration Act of 1993, § 2, 42
U.S.C.A. § 2000bb.

3. Civil Rights €=1032

To establish a prima facie case under
RFRA, a plaintiff must show that the gov-
ernment’s proposed action imposes a sub-
stantial burden on the plaintiff’s ability to
practice freely his or her religion, and the
burden must prevent the plaintiff from
engaging in religious conduct or having a
religious experience. Religious Freedom
Restoration Act of 1993, § 5(4), 42
U.S.C.A. § 2000bb-2(4); Religious Land
Use and Institutionalized Persons Act of
2000, § 8(7)(A), § 2000cc-5(T)(A).

4. Civil Rights &=1073
Indians €=6.2

The proposed use of treated sewage
effluent on the San Francisco Peaks to
create snow for commercial ski area would
impose a substantial burden on the exer-
cise of religion of multiple Indian tribes, as
required to establish a prima facie claim
under the RFRA; the tribes’ religions had
revolved around the Peaks for centuries,
their religious practices required pure,
natural resources from the Peaks, and be-
cause their religious beliefs dictated that
the mountain be viewed as a whole living
being, the treated sewage effluent would
have, in their view, contaminated the natu-
ral resources throughout the Peaks. Reli-
gious Freedom Restoration Act of 1993,
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§ 5(4), 42 US.C.A. § 2000bb—2(4); Reli-
gious Land Use and Institutionalized Per-
sons Act of 2000, § 8(7)(A), § 2000cc—
5(T)(A).

5. Civil Rights &=1073
Indians &=6.2

The proposed use of treated sewage
effluent on San Francisco Peaks to create
snow for commercial ski area was not a
compelling governmental interest by the
least restrictive means, as required to out-
weigh the substantial burden it would put
on the exercise of religion by multiple
Indian tribes under RFRA; evidence did
not support conclusion that the ski area
would necessarily go out of business if it
were required to continue to rely on natu-
ral snow and to remain a relatively small,
low key resort, and, even if there was a
substantial threat that the ski area would
close entirely as a commercial ski area,
that was not a compelling governmental
interest in allowing the ski area to make
artificial snow from treated sewage ef-
fluent. Religious Freedom Restoration
Act of 1993, § 2(b), 42 U.S.C.A. § 2000bb-
1(b).

6. Constitutional Law &=84.5(11)
Woods and Forests ¢=8

Declining to allow a commercial ski
resort in a national forest to put treated
sewage effluent on a sacred mountain to
create artificial snow was an accommoda-
tion that fell far short of an Establish-
ment Clause violation; such a refusal was
a permitted accommodation to avoid cal-
lous indifference to Indian tribes’ religious
practices, as prohibited by the First
Amendment. U.S.C.A. Const.Amend. 1.

7. Environmental Law €665

Numerous Indian tribes, their mem-
bers, and environmental organization satis-
fied NEPA exhaustion requirement with
respect to claim that Final Environmental
Impact Statement (FEIS) failed to consid-
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er adequately the risks posed by human
ingestion of artificial snow made from
treated sewage effluent, as required under
the Administrative Procedure Act (APA);
the plaintiffs raised the issue both in com-
ments on the draft environment impact
statement and in administrative appeals,
and the comments and appeals were more
than sufficient to put the Forest Service on
notice of the claim and to exhaust adminis-
trative remedies. 5 U.S.C.A. § 704; Na-
tional Environmental Policy Act of 1969,

§ 102(2)(C), 42 U.S.C.A. § 4332(2)(C);
Fed.Rules Civ.Proc.Rule 8(a)(2), 28
US.C.A.

8. Environmental Law €577

NEPA does not mandate particular
results, but simply provides the necessary
process’ to ensure that federal agencies
take a hard look at the environmental con-
sequences of their actions. National Envi-
ronmental Policy Act of 1969, § 102(2)(C),
42 U.S.C.A. § 4332(2)(C).

9. Environmental Law €689

Under NEPA, in reviewing an Envi-
ronmental Impact Statement (EIS), a
court must not substitute its judgment for
that of the agency, but rather must uphold
the agency decision as long as the agency
has considered the relevant factors and
articulated a rational connection between
the facts found and the choice made. Na-
tional Environmental Policy Act of 1969,
§ 2 et seq., 42 U.S.C.A. § 4321 et seq.

10. Environmental Law €=604(6)

Final Environmental Impact State-
ment (FEIS) did not satisfy NEPA with
respect to the risks of ingesting artificial
snow made from treated sewage effluent
for commercial ski resort; Forest Service
failed to provide a reasonably thorough
discussion of any risks posed by human
ingestion of artificial snow made from
treated sewage effluent or articulate why
such a discussion was unnecessary, failed
to provide a candid acknowledgment of any

such risks, and failed to provide an analy-
sis that would foster both informed deci-
sion-making and informed public partic-
ipation. National Environmental Policy
Act of 1969, § 2 et seq., 42 U.S.C.A.
§ 4321 et seq.

11. Environmental Law 604(6)

Final Environmental Impact State-
ment (FEIS) concerning the use of treated
sewage effluent to make artificial snow for
commercial ski resort adequately disclosed
to the public, and made clear that the
Forest Service considered, the risk posed
by endocrine disruptors, as required by
NEPA; the main body of the FEIS con-
tained a subsection on endocrine disrup-
tors that cited a range of research and
discusses the growing scientific and gov-
ernmental concern about their effects on
wildlife, humans, and the environment, dis-
closed and discussed studies done on en-
docrine disruptors in the treated sewage
effluent proposed for use, contained a table
listing the amounts of suspected disruptors
measured in the water and briefly summa-
rizes a study of its effect on various ani-
mals in experiments conducted by a uni-
versity professor, and commented that the
concentrations of the suspected endocrine
disruptors were significantly lower in the
water than in other waste water also meas-
ured in the study, and that the proposed
use of reclaimed water for snowmaking
would not result in comparable environ-
mental exposure. National Environmental
Policy Act of 1969, § 2 et seq., 42 U.S.C.A.
§ 4321 et seq.

12. Environmental Law €=604(6)

Final Environmental Impact State-
ment (FEIS) concerning the use of treated
sewage effluent to make artificial snow for
commercial ski resort adequately consid-
ered the environmental impact of diverting
the treated sewage effluent from regional
aquifer, as required by NEPA; immediate-
ly after describing the parameters of the
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study area for the watershed analysis, the
FEIS identified as one of the cumulative
effects to be analyzed the potential long-
term effects on the regional aquifer from
diversions of reclaimed water for snow-
making, and, provided a quantitative anal-
ysis concluding that the snowmaking would
result in an estimated net average reduc-
tion in groundwater recharge to the re-
gional aquifer of slightly less than two
percent of the city’s total annual water
production. National Environmental Poli-
cy Act of 1969, § 102(2)(C), 42 U.S.C.A.
§ 4332(2)(C).

13. Environmental Law €604(6)

Final Environmental Impact State-
ment (FEIS) prepared by the Forest Ser-
vice concerning the use of treated sewage
effluent to make artificial snow for com-
mercial ski resort satisfied its obligations
under NEPA to discuss the effects of the
proposed action on the human environ-
ment; the FEIS made clear that the For-
est Service conducted an extensive analy-
sis of the issue, drawing from existing
literature and extensive consultation with
the affected Indian tribes and the FEIS
described at length the religious beliefs
and practices of the tribes and the “irre-
trievable impact” the proposal would likely
have on those beliefs and practices. Na-
tional Environmental Policy Act of 1969,
§ 102(2)(A), 42 U.S.C.A. § 4332(2)(A).

14. Environmental Law =89

In preparing Final Environmental Im-
pact Statement (FEIS) concerning the use
of treated sewage effluent to make artifi-
cial snow for commercial ski resort, the
Forest Service’s consultation process con-
cerning the effects on historic properties
to which Indian tribes attached religious
and cultural significance was substantively
and procedurally adequate under the Na-

* The Honorable Thelton E. Henderson, Senior
United States District Judge for the Northern
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tional Historic Preservation Act (NHPA).
16 U.S.C.A. § 470a(d)(6).

Howard M. Shanker, Laura Lynn Ber-
glan, The Shanker Law Firm, PLC, Flag-
staff, AZ; William Curtis Zukosky, DNA
People’s Legal Services, Flagstaff, AZ;
Terence M. Gurley and Zackeree Kelin,
DNA People’s Legal Services, Window
Rock, AZ; Anthony S. Canty, Lynelle
Kym Hartway, The Hopi Tribe, Kykotsmo-
vi, AZ; Jack F. Trope, Association on
American Indian Affairs, Rockville, MD,
for the appellants.

Rachael Dougan, Lane McFadden, Unit-
ed States Department of Justice, Environ-
ment & Natural Resources Division,
Washington, D.C.; Janice M. Schneider,
Bruce Babbitt, Latham & Watkins, Wash-
ington, D.C.; Philip A. Robbins, Paul G.
Johnson, Jennings Strouss & Salmon,
Phoenix, AZ, for the appellees.

Appeal from the United States District
Court for the District of Arizona; Paul G.
Rosenblatt, District Judge, Presiding.
D.C. Nos. CV-05-01824-PGR, CV-05-
01914-PGR, CV-05-01949-PGR, CV-05-
01966-PGR.

Before W. FLETCHER and
RAWLINSON, Circuit Judges, and
THELTON E. HENDERSON,* District
Judge.

WILLIAM A. FLETCHER, Circuit
Judge.

The San Francisco Peaks in the Coconi-
no National Forest in northern Arizona
have long-standing religious significance to
numerous Indian tribes of the American

District of California, sitting by designation.
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Southwest. The Arizona Snowbowl is a
ski area on Humphrey’s Peak, the highest
and most religiously significant of the San
Francisco Peaks. After preparing an En-
vironmental Impact Statement, the United
States Forest Service approved a proposed
expansion of the Snowbowl’s facilities.
One component of the expansion would
enable the Snowbowl to make artificial
snow from recycled sewage effluent.
Plaintiffs challenged the Forest Service’s
approval of the expansion under the Reli-
gious Freedom Restoration Act (“RFRA”),
42 U.S.C. §§ 2000bb et seq., the National
Environmental Protection Act (“NEPA”),
42 U.S.C. §§ 4321 et seq., and the National
Historic Preservation Act (“NHPA”), 16
U.S.C. §§ 470 et seq.

After a bench trial, the district court
held that the proposed expansion did not
violate RFRA. Navajo Nation v. U.S. For-
est Serv., 408 F.Supp.2d 866, 907 (D.Ariz.
2006). At the same time, the district court
granted summary judgment to the defen-
dants on the plaintiffs’ NEPA and NHPA
claims. Id. at 872-80. This appeal fol-
lowed as to all three claims.

Plaintiffs-appellants are the Navajo Na-
tion, the Hopi Tribe, the Havasupai Tribe,
the Hualapai Tribe, the Yavapai—Apache
Nation, the White Mountain Apache Na-
tion, Bill Bucky Preston (of the Hopi
Tribe), Norris Nez (of the Navajo Nation),
Rex Tilousi (of the Havasupai Tribe), Di-
anna Uqualla (of the Havasupai Tribe), the
Sierra Club, the Center for Biological Di-
versity, and the Flagstaff Activist Net-
work. Defendants-appellees are the Unit-
ed States Forest Service; Nora Rasure,
the Forest Supervisor; Harv Forsgren,
the Regional Forester; and intervenor
Arizona Snowbowl Resort Limited Part-
nership (“ASR”), the owner of the Snow-
bowl.

We reverse the decision of the district
court in part. We hold that the Forest
Service’s approval of the Snowbowl’s use

of recycled sewage effluent to make artifi-
cial snow on the San Francisco Peaks vio-
lates RFRA, and that in one respect the
Final Environmental Impact Statement
prepared in this case does not comply with
NEPA. We affirm the grant of summary
judgment to Appellees on four of Appel-
lants’ five NEPA claims and their NHPA
claim.

I. Background

Humphrey’s Peak, Agassiz Peak, Doyle
Peak, and Fremont Peak form a single
large mountain commonly known as the
San Francisco Peaks, or simply the Peaks.
The Peaks tower over the desert landscape
of the Colorado Plateau in northern Ari-
zona. At 12,633 feet, Humphrey’s Peak is
the highest point in the state. The Peaks
are located within the 1.8 million acres of
the Coconino National Forest.

In 1984, Congress designated 18,960
acres of the Peaks as the Kachina Peaks
Wilderness. Arizona Wilderness Act of
1984, Pub.L. No. 98-406, § 101(a)(22), 98
Stat. 1485. The Forest Service has identi-
fied the Peaks as eligible for inclusion in
the National Register of Historic Places
and as a “traditional cultural property.” A
traditional cultural property is one “associ-
at[ed] with cultural practices or beliefs of a
living community that (a) are rooted in
that community’s history, and (b) are im-
portant in maintaining the continuing cul-
tural identity of the community.” National
Register Bulletin 38: Guidelines for Eval-
uating and Documenting Traditional Cul-
tural Properties (rev. ed.1998), available
at  http://www.cr.nps.gov/nr/publications/
bulletins/nrb38/.

The Forest Service has described the
Peaks as “a landmark upon the horizon, as
viewed from the traditional or ancestral
lands of the Hopi, Zuni, Acoma, Navajo,
Apache, Yavapai, Hualapai, Havasupai,
and Paiute.” The Service has acknowl-



1030

edged that the Peaks are sacred to at least
thirteen formally recognized Indian tribes,
and that this religious significance is of
centuries’ duration. Though there are dif-
ferences among these tribes’ religious be-
liefs and practices associated with the
Peaks, there are important commonalities.
As the Service has noted, many of these
tribes share beliefs that water, soil, plants,
and animals from the Peaks have spiritual
and medicinal properties; that the Peaks
and everything on them form an indivisible
living entity; that the Peaks are home to
deities and other spirit beings; that tribal
members can communicate with higher
powers through prayers and songs focused
on the Peaks; and that the tribes have a
duty to protect the Peaks.

Organized skiing has existed at the Ari-
zona Snowbowl since 1938. The original
lodge was destroyed by fire in 1952. A
replacement lodge was built in 1956. A
poma lift was installed in 1958, and a chair
lift was installed in 1962. In 1977, the
then-owner of the Snowbowl requested au-
thorization to clear 120 acres of new ski
runs and to do additional development. In
1979, after preparing an Environmental
Impact Statement, the Forest Service au-
thorized the clearing of 50 of the 120 re-
quested acres, the construction of a new
lodge, and some other development. An
association of Navajo medicine men, the
Hopi tribe, and two nearby ranch owners
brought suit under, inter alia, the Free
Exercise Clause of the First Amendment
and NEPA. The D.C. Circuit upheld the
Forest Service’s decision. Wilson .
Block, 708 F.2d 735 (D.C.Cir.1983).

The Snowbowl has always depended on
natural snowfall. In dry years, the operat-
ing season is short, with few skiable days
and few skiers. The driest year in recent
memory was 2001-02, when there were 87
inches of snow, 4 skiable days, and 2,857
skiers. Another dry year was 1995-96,
when there were 113 inches of snow, 25
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skiable days, and 20,312 skiers. By con-
trast, in wet years, there are many skiable
days and many skiers. For example, in
1991-92, there were 360 inches of snow,
134 skiable days, and 173,000 skiers; in
1992-93, there were 460 inches of snow,
130 skiable days, and 180,062 skiers; in
1997-98, there were 330 inches of snow,
115 skiable days, and 173,862 skiers; and
in 2004-05, there were 460 inches of snow,
139 skiable days, and 191,317 skiers.

ASR, the current owner, purchased the
Snowbowl in 1992 for $4 million. In Sep-
tember 2002, ASR submitted a facilities
improvement proposal to the Forest Ser-
vice. In February 2004, the Forest Ser-
vice issued a Draft Environmental Impact
Statement. A year later, in February
2005, the Forest Service issued a Final
Environmental Impact Statement
(“FEIS”) and Record of Decision (“ROD”).
The ROD approved “Alternative Two” of
the FEIS, the alternative preferred by the
Snowbowl. Under Alternative Two, a
number of changes were proposed, includ-
ing: an area for snowplay and snow tubing
would be developed; a new high-speed ski
lift would be added; three existing lifts
would be relocated and upgraded; 66 new
acres of skiable terrain would be devel-
oped; 50 acres of trails would be re-con-
toured; a three-acre beginner’s area would
be re-contoured and developed; an exist-
ing lodge would be upgraded; and a new
lodge would be built.

Alternative Two also included a proposal
to make artificial snow using treated sew-
age effluent. Treated sewage effluent is
waste-water discharged by households,
businesses, and industry that has been
treated for certain kinds of reuse. Under
Alternative Two, the City of Flagstaff
would provide the Snowbowl with up to 1.5
million gallons per day of its treated sew-
age effluent from November through Feb-
ruary. A new 14.8-mile pipeline would be
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built between Flagstaff and the Snowbowl
to carry the treated effluent. At the be-
ginning of the ski season, during Novem-
ber and December, the Snowbowl would
cover 205.3 acres of Humphrey’s Peak with
artificial snow to build a base layer. The
Snowbowl would then make additional arti-
ficial snow as necessary during the rest of
the season, depending on the amount of
natural snow.

II. Standards of Review

[1] Following a bench trial, we review
the district court’s conclusions of law de
novo and its findings of fact for clear
error. Lentini v. Cal. Ctr. for the Arts,
370 F.3d 837, 843 (9th Cir.2004).

We review de novo a grant of summary
judgment. Muckleshoot Indian Tribe v.
U.S. Forest Serv., 177 F.3d 800, 804 (9th
Cir.1999). Appellants bring their NEPA
and NHPA claims under the Administra-
tive Procedure Act (“APA”), which pro-
vides that courts shall “hold unlawful and
set aside agency action, findings, and con-
clusions of law” that are either “arbitrary,
capricious, an abuse of discretion, or other-
wise not in accordance with law,” or “with-
out observance of procedure required by
law.” 5 U.8.C. § 706(2)(A), (D).

II1.

Under the Religious Freedom Restora-
tion Act of 1993 (“RFRA”), the federal
government may not “substantially burden
a person’s exercise of religion even if the
burden results from a rule of general ap-
plicability, except as provided in subsection
(b).” 42 U.S.C. § 2000bb-1(a). “Exercise
of religion” is defined to include “any exer-
cise of religion, whether or not compelled
by, or central to, a system of religious
belief.” 42 U.S.C. §§ 2000bb-2(4), 2000cc—
5(7)(A); see also id. § 2000cec—5(7)(B) (fur-
ther specifying that “[t]he use, building, or
conversion of real property for the purpose
of religious exercise shall be considered to
be religious exercise”). Sub-section (b) of

Religious Freedom Restoration Act

§ 2000bb-1 qualifies the ban on substan-
tially burdening the free exercise of reli-
gion. It provides, “Government may sub-
stantially burden a person’s exercise of
religion only if it demonstrates that appli-
cation of the burden to the person—(1) is
in furtherance of a compelling governmen-
tal interest; and (2) is the least restrictive
means of furthering that compelling gov-
ernmental interest.”

These provisions of RFRA were prompt-
ed by two Supreme Court decisions.
RFRA was originally adopted in response
to the Court’s decision in Employment
Division, Department of Hwman Re-
sources of Oregon v. Smith, 494 U.S. 872,
110 S.Ct. 1595, 108 L.Ed.2d 876 (1990). In
Smith, an Oregon statute denied unem-
ployment benefits to drug users, including
Indians who used peyote in religious cere-
monies. Id. at 890, 110 S.Ct. 1595. The
Court held that the First Amendment’s
Free Exercise Clause does not prohibit
burdens on religious practices if they are
imposed by laws of general applicability,
such as the Oregon statute. Characteriz-
ing its prior cases striking down generally
applicable laws as “hybrid” decisions in-
voking multiple constitutional interests,
the Court refused to apply the “compelling
government interest” test to a claim
brought solely under the Free Exercise
Clause. Id. at 881-82, 885-86, 110 S.Ct.
1595. The Court acknowledged, however,
that although the Constitution does not
require a compelling interest test in such a
case, legislation could impose one. Id. at
890, 110 S.Ct. 1595.

In RFRA, enacted three years later,
Congress made formal findings that the
Court’s decision in Smith “virtually elimi-
nated the requirement that the govern-
ment justify burdens on religious exercise
imposed by laws neutral toward religion,”
and that “the compelling interest test as
set forth in prior Federal court rulings is a
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workable test for striking sensible bal-
ances between religious liberty and com-
peting prior governmental interests.”
Pub.L. No. 103-141, § 2(a), 107 Stat. 1488,
1488 (1993) (codified at 42 U.S.C.
§ 2000bb(a)). Congress declared that the
purposes of RFRA were “to provide a
claim or defense to persons whose reli-
gious exercise is substantially burdened by
government” and “to restore the compel-
ling interest test as set forth in Sherbert v.
Verner, 374 U.S. 398, 83 S.Ct. 1790, 10
L.Ed.2d 965 (1963) and Wisconsin v. Yo-
der, 406 U.S. 205, 92 S.Ct. 1526, 32
L.Ed2d 15 (1972) and to guarantee its
application in all cases where free exercise
of religion is substantially burdened.” Id.
§ 2(b), 107 Stat. at 1488 (codified at 42
U.S.C. § 2000bb(b)). In this initial version
of RFRA, adopted in 1993, Congress de-
fined “exercise of religion” as “exercise of
religion under the First Amendment to the
Constitution.” Id. § 5, 107 Stat. at 1489
(codified at 42 U.S.C. § 2000bb-2(4) (1994)
(repealed)).

In 1997, in City of Boerne v. Flores, 521
U.S. 507, 117 S.Ct. 2157, 138 L.Ed.2d 624
(1997), the Supreme Court held RFRA
unconstitutional as applied to state and
local governments because it exceeded
Congress’s authority under § 5 of the
Fourteenth Amendment. Id. at 529, 534—
35, 117 S.Ct. 2157. The Court did not,
however, invalidate RFRA as applied to
the federal government. See Guam v.
Guerrero, 290 F.3d 1210, 1220-21 (9th Cir.
2002) (holding RFRA constitutional as ap-
plied to the federal government). Three
years later, in response to City of Boerne,
Congress enacted the Religious Land Use
and Institutionalized Persons Act of 2000
(“RLUIPA”). Pub.L. No. 106-274, 114
Stat. 803 (codified at 42 U.S.C. §§ 2000cc
et seq.). RLUIPA prohibits state and local
governments from imposing substantial
burdens on the exercise of religion through
prisoner or land-use regulations. 42
U.S.C. §§ 2000cc, 2000cc-1. In addition,
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RLUIPA replaced RFRA’s original, con-
stitution-based definition of “exercise of
religion” with the broader definition quot-
ed above. RLUIPA §§ 7-8, 114 Stat. at
806-07. Under RLUIPA, and under
RFRA after its amendment by RLUIPA
in 2000, “exercise of religion” is defined to
include “any exercise of religion, whether
or not compelled by, or central to, a sys-
tem of vreligious belief.” 42 U.S.C.
§ 2000bb—2(4), 2000cc-5(T)(A).

In several ways, RFRA provides greater
protection for religious practices than did
the Supreme Court’s pre-Smith free exer-
cise cases. First, as we have previously
noted, RFRA “goes beyond the constitu-
tional language that forbids the ‘prohibit-
ing’ of the free exercise of religion and
uses the broader verb ‘burden’: a govern-
ment may burden religion only on the
terms set out by the new statute.” United
States v. Bauer, 8 F.3d 1549, 1558 (9th
Cir.1996) (as amended). Cf U.S. Const.
amd. 1 (“Congress shall make no law ...
prohibiting the free exercise [of reli-
gion].”); Lyng v. Nw. Indian Cemetery
Protective Ass’n, 485 U.S. 439, 451, 108
S.Ct. 1319, 99 L.Ed.2d 534 (1988) (“The
crucial word in the constitutional text is
‘prohibit: ‘For the Free Exercise Clause
is written in terms of what the government
cannot do to the individual, not in terms of
what the individual can exact from the
government.” ” (quoting Sherbert, 374 U.S.
at 412, 83 S.Ct. 1790 (Douglas, J., concur-
ring))).

Second, as the Supreme Court noted in
City of Boerne, RFRA provides stronger
protection for free exercise than the First
Amendment did under the pre-Smith cases
because “the Act imposes in every case a
least restrictive means requirement—a re-
quirement that was not used in the pre-
Smith jurisprudence RFRA purported to
codify.” 521 U.S. at 535, 117 S.Ct. 2157.
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Third, RFRA provides broader protec-
tion for free exercise because it applies
Sherbert’s compelling interest test “in all
cases” where the free exercise of religion
is substantially burdened. 42 U.S.C.
§ 2000bb(b). Prior to Smith, the Court
had refused to apply the compelling inter-
est analysis in various contexts, exempting
entire classes of free exercise cases from
such heightened scrutiny. Swmith, 494 U.S.
at 883, 110 S.Ct. 1595 (“In recent years, we
have abstained from applying the Sherbert
test (outside the unemployment compensa-
tion field) at all.”); see, e.g., O’Lone wv.
Estate of Shabazz, 482 U.S. 342, 349, 107
S.Ct. 2400, 96 L.Ed.2d 282 (1987) (not
applicable to prison regulations); Bowen v.
Roy, 476 U.S. 693, 707, 106 S.Ct. 2147, 90
L.Ed.2d 735 (1986) (Burger, J., for plurali-
ty) (not applicable in enforcing “facially
neutral and uniformly applicable require-
ment for the administration of welfare pro-
grams”); Goldman v. Weinberger, 475
U.S. 503, 506-07, 106 S.Ct. 1310, 89
L.Ed.2d 478 (1986) (not applicable to mili-
tary regulations).

Finally, and perhaps most important,
Congress expanded the statutory protec-
tion for religious exercise in 2000 by
amending RFRA’s definition of “exercise
of religion.” Under the amended defini-
tion—"“any exercise of religion, whether or
not compelled by, or central to, a system
of religious belief”—RFRA now protects a
broader range of religious conduct than
the Supreme Court’s interpretation of
“exercise of religion” under the First
Amendment. See Guru Nanak Sikh Soc’y
v. County of Sutter, 456 F.3d 978, 995 n.
21 (9th Cir.2006) (noting same). To the
extent that our RFRA cases prior to
RLUIPA depended on a narrower defini-
tion of “religious exercise,” those cases
are no longer good law. See, e.g., Bryant
v. Gomez, 46 F.3d 948, 949 (9th Cir.1995)
(burden must prevent adherent “from en-
gaging in conduct or having a religious
experience which the faith mandates” and

must be “an interference with a tenet or
belief that is central to religious doc-
trine”) (quoting Graham v. Comm’r, 822
F.2d 844, 850-51 (9th Cir.1987)); Stefa-
now v. McFadden, 103 F.3d 1466, 1471
(9th Cir.1996) (no substantial burden be-
cause prisoner was not prevented from
“engaging in any practices mandated by
his religion”); Goehring v. Brophy, 94
F.3d 1294, 1299 (9th Cir.1996) (plaintiffs
failed to establish “a substantial burden
on a central tenet of their religion”). The
district court in this case therefore erred
by disregarding the amended definition
and requiring Appellants to prove that
the proposed action would prevent them
“from engaging in conduct or having a
religious experience which the faith man-
dates.” 408 F.Supp.2d at 904 (quoting
Worldwide Church of God, Corp. v. Phila-
delphia Church of God, Inc., 227 F.3d
1110, 1121 (9th Cir.2000), decided before
RLUIPA’s passage) (emphasis added).

[2] Even after RLUIPA, RFRA plain-
tiffs must prove that the burden on their
religious exercise is “substantial.” The
burden must be “more than an ‘inconven-
ience,”” Guerrero, 290 F.3d at 1222 (quot-
ing Worldwide Church of God, 227 F.3d at
1121), and must prevent the plaintiff “from
engaging in [religious] conduct or having a
religious experience,” Bryant, 46 F.3d at
949 (quoting Graham, 822 F.2d at 850-51).
Thus, in addressing the tribes’s RFRA
claim we must answer the following ques-
tions: (1) What is the “exercise of religion”
in which the tribal members engage with
respect to the San Francisco Peaks? (2)
What “burden,” if any, would be imposed
on that exercise of religion if the proposed
expansion of the Snowbowl went forward?
(3) If there is a burden, would the burden
be “substantial”? (4) If there would be a
substantial burden, can the “application of
the burden” to the tribal members be jus-
tified as “in furtherance of a compelling
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governmental interest” and “the least re-
strictive means of furthering that compel-
ling governmental interest”? We address
these questions in turn.

A. “Exercise of Religion”

RFRA protects “any exercise of reli-
gion, whether or not compelled by, or cen-
tral to, a system of religious belief.” 42
U.S.C. §§ 2000bb—2(4), 2000cc-5(7)(A).
The district court stated that it was not
“challenging the honest religious beliefs of
any witness.” Nor do Appellees dispute
the sincerity of Appellants’ testimony con-
cerning their religious beliefs and prac-
tices. Indeed, Appellees concede that the
Peaks as a whole are significant to Appel-
lants’ “exercise of religion.” We focus our
analysis on the Peaks’ significance to the
Hopi and Navajo, and to a lesser extent on
the Hualapai and Havasupai.

1. The Hopi

Hopi religious practices center on the
Peaks. As stated by the district court,
“The Peaks are where the Hopi direct
their prayers and thoughts, a point in the
physical world that defines the Hopi uni-
verse and serves as the home of the Kachi-
nas, who bring water, snow and life to the
Hopi people.” 408 F.Supp.2d at 894. The
Hopi have been making pilgrimages to the
Peaks since at least 1540, when they first
encountered Europeans, and probably long
before that.

The Hopi believe that when they
emerged into this world, the clans jour-
neyed to the Peaks (or Nuvatukyaovi,
“high place of snow”) to receive instruec-
tions from a spiritual presence, Ma’saw.
At the Peaks, they entered a spiritual cov-
enant with Ma’saw to take care of the
land, before they migrated down to the
Hopi villages. The Hopi re-enact their
emergence from the Peaks annually, and
Hopi practitioners look to the Peaks in
their daily songs and prayers as a place of
tranquility, sanctity, and purity.
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The Peaks are also the primary home of
the powerful spiritual beings called Katsi-
nam (Hopi plural of Katsina, or Kachina
in English). Hundreds of specific Katsi-
nam personify the spirits of plants, ani-
mals, people, tribes, and forces of nature.
The Katsinam are the spirits of Hopi an-
cestors, and the Hopi believe that when
they die, their spirits will join the Katsi-
nam on the Peaks. As spiritual teachers
of “the Hopi way,” the Katsinam teach
children and remind adults of the moral
principles by which they must live. These
principles are embodied in traditional
songs given by the Katsinam to the Hopi
and sung by the Hopi in their everyday
lives. One Hopi practitioner compared
these songs to sermons, which children
understand simplistically but which adults
come to understand more profoundly.
Many of these songs focus on the Peaks.

Katsinam serve as intermediaries be-
tween the Hopi and the higher powers,
carrying prayers from the Hopi villages to
the Peaks on an annual cycle. From July
through January, the Katsinam live on the
Peaks. In sixteen days of ceremonies and
prayers at the winter solstice, the Hopi
pray and prepare for the Katsinam’s visits
to the villages. In February or March, the
Katsinam begin to arrive, and the Hopi
celebrate with nightly dances at which the
Katsinam appear in costume and perform.
The Katsinam stay while the Hopi plant
their corn and it germinates. Then, in
July, the Hopi mark the Katsinam’s de-
parture for the Peaks.

The Hopi believe that pleasing the Kat-
sinam on the Peaks is crucial to their
livelihood. ~ Appearing in the form of
clouds, the Katsinam are responsible for
bringing rain to the Hopi villages from the
Peaks. The Katsinam must be treated
with respect, lest they refuse to bring the
rains from the Peaks to nourish the corn
crop. In preparation for the Katsinam’s
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arrival, prayer sticks and feathers are de-
livered to every member of the village,
which they then deposit in traditional loca-
tions, praying for the spiritual purity to
receive the Katsinam. The Katsinam will
not arrive until the peoples’ hearts are in
the right place, a state they attempt to
reach through prayers directed at the spir-
its on the Peaks.

The Hopi have at least fourteen shrines
on the Peaks. Every year, religious lead-
ers select members of each of the approxi-
mately 40 congregations, or kiva, among
the twelve Hopi villages to make a pilgrim-
age to the Peaks. They gather from the
Peaks both water for their ceremonies and
boughs of Douglas fir worn by the Katsi-
nam in their visits to the villages.

2. The Navajo

The Peaks are also of fundamental im-
portance to the religious beliefs and prac-
tices of the Navajo. The district court
found, “[TThe Peaks are considered ... to
be the ‘Mother of the Navajo People,” their
essence and their home. The whole of the
Peaks is the holiest of shrines in the Nava-
jo way of life.” 408 F.Supp.2d at 889.
Considering the mountain “like family,”
the Navajo greet the Peaks daily with
prayer songs, of which there are more
than one hundred relating to the four
mountains sacred to the Navajo. Wit-
nesses described the Peaks as “our leader”
and “very much an integral part of our life,
our daily lives.”

The Navajo creation story revolves
around the Peaks. The mother of humani-
ty, called the Changing Woman and com-
pared by one witness to the Virgin Mary,
resided on the Peaks and went through
puberty there, an event that the people
celebrated as a gift of new life. Following
this celebration, called the kinaalda, the
Changing Woman gave birth to twins,
from whom the Navajo are descended.
The Navajo believe that the Changing

Woman'’s kinaalda gave them life genera-
tion after generation. Young women to-
day still celebrate their own kinaalda with
a ceremony one witness compared to a
Christian confirmation or a Jewish bat
mitzvah. The ceremony sometimes in-
volves water especially collected from the
Peaks because of the Peaks’ religious sig-
nificance.

The Peaks are represented in the Nava-
jo medicine bundles found in nearly every
Navajo household. The medicine bundles
are composed of stones, shells, herbs, and
soil from each of four sacred mountains.
One Navajo practitioner called the medi-
cine bundles “our Bible,” because they
have “embedded” within them “the unwrit-
ten way of life for us, our songs, our
ceremonies.” The practitioner traced
their origin to the Changing Woman:
When her twins wanted to find their fa-
ther, Changing Woman instructed them to
offer prayers to the Peaks and conduct
ceremonies with medicine bundles. The
Navajo believe that the medicine bundles
are conduits for prayers; by praying to
the Peaks with a medicine bundle contain-
ing soil from the Peaks, the prayer will be
communicated to the mountain.

As their name suggests, medicine bun-
dles are also used in Navajo healing cere-
monies, as is medicine made with plants
collected from the Peaks. Appellant Nor-
ris Nez, a Navajo medicine man, testified
that “like the western doctor has his black
bag with needles and other medicine, this
bundle has in there the things to apply
medicine to a patient.” Explaining why he
loves the mountain as his mother, he testi-
fied, “She is holding medicine and things
to make us well and healthy. We suckle
from her and get well when we consider
her our Mother.” Nez testified that he
collects many different plants from the
Peaks to make medicine.
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The Peaks play a role in every Navajo
religious ceremony. The medicine bundle
is placed to the west, facing the Peaks. In
the Blessingway ceremony, called by one
witness “the backbone of our ceremony”
because it is performed at all ceremonies’
conclusion, the Navajo pray to the Peaks
by name.

The purity of nature, including the
Peaks, plays an important part in Navajo
beliefs. Among other things, it affects
how a medicine bundle—described by one
witness as “a living basket”—is made.
The making of a medicine bundle is pre-
ceded by a four-day purification process
for the medicine man and the keeper of
the bundle. By Navajo tradition, the med-
icine bundle should be made with leather
from a buck that is ritually suffocated; the
skin cannot be pierced by a weapon. Med-
icine bundles are “rejuvenated” regularly,
every few years, by replacing the ingredi-
ents with others gathered on pilgrimages
to the Peaks and three other sacred moun-
tains.

The Navajo believe their role on earth is
to take care of the land. They refer to
themselves as mochoka dine, which one
witness translated as “people of the earth”
or “people put on the surface of the earth
to take care of the lands.” They believe
that the Creator put them between four
sacred mountains of which the western-
most is the Peaks, or Do’ok’0os-liid (“shin-
ing on top,” referring to its snow), and that
the Creator instructed them never to leave
this homeland. Although the whole reser-
vation is sacred to the Navajo, the moun-
tains are the most sacred part. One wit-
ness drew an analogy to a church, with the
area within the mountains as the part of
the church where the people sit, and the
Peaks as “our altar to the west.”

As in Hopi religious practice, the Peaks
are so sacred in Navajo beliefs that, as
testified by Joe Shirley, Jr., President of
the Navajo Nation, a person “cannot just
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voluntarily go up on this mountain at any
time. It’s—it’s the holiest of shrines in
our way of life. You have to sacrifice.
You have to sing certain songs before you
even dwell for a little bit to gather herbs,
to do offerings.” After the requisite prep-
aration, the Navajo go on pilgrimages to
the Peaks to collect plants for ceremonial
and medicinal use.

3. The Hualapai

The Peaks figure centrally in the beliefs
of the Hualapai. The Hualapai creation
story takes place on the Peaks. The Hua-
lapai believe that at one time the world
was deluged by water, and the Hualapai
put a young girl on a log so that she could
survive. She landed on the Peaks, alone,
and washed in the water. In the water,
she conceived a son, who was a man born
of water. She washed again, and con-
ceived another son. These were the twin
warriors or war gods, from whom the Hua-
lapai are today descended. Later, one of
the twins became ill, and the other collect-
ed plants and water from the Peaks, there-
by healing his brother. From this story
comes the Hualapai belief that the moun-
tain and its water and plants are sacred
and have medicinal properties. One wit-
ness called the story of the deluge, the
twins, and their mother “our Bible story”
and drew a comparison to Noah’s ark. As
in Biblical parables and stories, Hualapai
songs and stories about the twins are in-
fused with moral principles.

Hualapai spiritual leaders travel to the
Peaks to deliver prayers. Like the Hopi
and the Navajo, the Hualapai believe that
the Peaks are so sacred that one has to
prepare oneself spiritually to visit. A spir-
itual leader testified that he prays to the
Peaks every day and fasts before visiting
to perform the prayer feather ceremony.
In the prayer feather ceremony, a troubled
family prays into an eagle feather for days,
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and the spiritual leader delivers it to the
Peaks; the spirit of the eagle then carries
the prayer up the mountain and to the
Creator.

The Hualapai collect water from the
Peaks. Hualapai religious ceremonies re-
volve around water, and they believe water
from the Peaks is sacred. In their sweat
lodge purification ceremony, the Hualapai
add sacred water from the Peaks to other
water, and pour it onto heated rocks to
make steam. In a healing ceremony, peo-
ple seeking treatment drink from the wa-
ter used to produce the steam and are
cleansed by brushing the water on their
bodies with feathers. At the conclusion of
the healing ceremony, the other people
present also drink the water. A Hualapai
tribal member who conducts healing cere-
monies testified that water from the Peaks
is used to treat illnesses of “high parts” of
the body like the eyes, sinuses, mouth,
throat, and brain, including tumors, men-
ingitis, forgetfulness, and sleepwalking.
He testified that the Peaks are the only
place to collect water with those medicinal
properties, and that he travels monthly to
the Peaks to collect it from Indian Springs,
which is lower on the mountain and to the
west of the Snowbowl. The water there
has particular significance to the Hualapai
because the tribe’s archaeological sites are
nearby.

In another Hualapai religious ceremony,
when a baby has a difficult birth, a Huala-
pai spiritual leader brings a portion of the
placenta to the Peaks so that the child will
be strong like the twins and their mother
in the Hualapai creation story. The Hua-
lapai also grind up ponderosa pine needles
from the Peaks in sacred water from the
Peaks to aid women in childbirth.

A Hualapai religious law forbids mixing
the living and the dead. In testimony in
the district court, a spiritual leader gave
the example of washing a baby or planting
corn immediately after taking part in a

death ceremony. Mixing the two will
cause a condition that was translated into
English as “the ghost sickness.” The lead-
er testified that purification after “touch-
ing death” depends on the intensity of the
encounter. If he had just touched the
dead person’s clothes or belongings, he
might be purified in four days, but if he
touched a body, it would require a month.

4. The Havasupai

The Peaks are similarly central to the
beliefs of the Havasupai, as the Forest
Service has acknowledged in the FEIS:
“The Hualapai and the Havasupai perceive
the world as flat, marked in the center by
the San Francisco Peaks, which were visi-
ble from all parts of the Havasupai territo-
ry except inside the Grand Canyon. The
commanding presence of the Peaks proba-
bly accounts for the Peaks being central to
the Havasupai beliefs and traditions, even
though the Peaks themselves are on the
edge of their territory.” The Chairman of
the Havasupai testified that the Peaks are
the most sacred religious site of the Hava-
supai: “That is where life began.” The
Havasupai believe that when the earth was
submerged in water, the tribe’s “grand-
mother” floated on a log and landed and
lived on the Peaks, where she survived on
water from the Peaks’ springs and founded
the tribe.

Water is central to the religious prac-
tices of the Havasupai. Although they do
not travel to the Peaks to collect water,
Havasupai tribal members testified that
they believe the water in the Havasu creek
that they use in their sweat lodges comes
ultimately from the Peaks, to which they
pray daily. They believe that spring water
is a living, life-giving, pure substance, and
they do not use tap water in their religious
practices. They perform sweat lodge cere-
monies, praying and singing as they use
the spring water to make steam; they
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believe that the steam is the breath of
their ancestors, and that by taking it into
themselves they are purified, cleansed, and
healed. They give water to the dead to
take with them on their journey, and they
use it to make medicines. The Havasupai
also gather rocks from the Peaks to use
for making steam.

B. “Burden”

The proposed expansion of the Snow-
bowl entails depositing millions of gallons
of treated sewage effluent—often euphem-
istically called “reclaimed water”—from
the City of Flagstaff onto the Peaks. De-
pending on weather conditions, substan-
tially more than 100 million gallons of ef-
fluent could be deposited over the course
of the winter ski season.

Before treatment, the raw sewage con-
sists of waste discharged into Flagstaff’s
sewers by households, businesses, and in-
dustry. The FEIS describes the treat-
ment performed by Flagstaff:

In the primary treatment stage, solids

settle out as sludge. ... Scum and odors

are also removed.... Wastewater is
then gravity-fed for secondary treat-
ment through the aeration/denitrifica-
tion process, where biological digestion
of waste occurs .... in which a two-
stage anoxic/aerobic process removes ni-
trogen, suspended solids, and [digestible
organic matter] from the wastewater.
The secondary clarifiers remove the by-
products generated by this biological
process, recycle microorganisms back
into the process from return activated
sludge, and separate the solids from the
waste system. The waste sludge is sent
to [a different plant] for treatment. The
water for reuse then passes through the
final sand and anthracite filters prior to
disinfection by ultraviolet light radia-
tion. ... Water supplied for reuse is fur-
ther treated with a hypochlorite solution
to assure that residual disinfection is
maintained. . . .
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Although the treated sewage effluent
would satisfy the requirements of Arizona
law for “reclaimed water,” the FEIS ex-
plains that the treatment does not produce
pure water: “Fecal coliform bacteria,
which are used as an indicator of microbial
pathogens, are typically found at concen-
trations ranging from 105 to 107 colony-
forming units per 100 milliliters (CFU/100
ml) in untreated wastewater. Advanced
waste-water treatment may remove as
much as 99.9999+ percent of the fecal
coliform bacteria; however, the resulting
effluent has detectable levels of enteric
bacteria, viruses, and protazoa, including
Cryptosporidium and Giardia.” According
to Arizona law, the treated sewage effluent
must be free of “detectable fecal coliform
organisms” in only “four of the last seven
daily reclaimed water samples.” Ariz. Ad-
min. Code § R18-11-303(B)(2)(a). The
FEIS acknowledges that the treated sew-
age effluent also contains “many unidenti-
fied and unregulated residual organic con-
taminants.”

Treated sewage effluent may be safely
and beneficially used for many purposes.
See id. § R18-11-309 Thl. A (2005) (per-
mitting its use for, inter alia, irrigating
food crops and schoolyards; flushing toi-
lets; fire protection; certain commercial
air conditioning systems; and non-self-
service car washes); 7 Ariz. Admin. Reg.
876 (Feb. 16, 2001) (“Water reclamation is
an important strategy for conserving and
augmenting Arizona’s drinking water sup-
ply. Source substitution, or the reuse of
reclaimed water to replace potable water
that currently is used for nonpotable pur-
poses, conserves higher quality sources of
water for human consumption and domes-
tic purposes.”). However, the Arizona
Department of Environmental Quality
(“ADEQ”) requires that users take pre-
cautions to avoid human ingestion. For
example, users must “place and maintain
signage ... so the public is informed that



NAVAJO NATION v. U.S. FOREST SERVICE

1039

Cite as 479 F.3d 1024 (9th Cir. 2007)

reclaimed water is in use and that no one
should drink from the system.” Ariz. Ad-
min. Code § R18-9-704(H) (2005). Irri-
gation users must employ “application
methods that reasonably preclude human
contact with reclaimed water,” including
preventing “contact with drinking foun-
tains, water coolers, or eating areas,” and
preventing the treated effluent from
“standing on open access areas during
normal periods of use.” Id. § R18-9-
T04(F). Arizona law prohibits uses involv-
ing “full-immersion water activity with a
potential of ingestion,” and “evaporative
cooling or misting.” Id. § R18-9-
704(G)(2).

Under the proposed action challenged in
this case, up to 1.5 million gallons per day
of treated sewage effluent would be
sprayed on the mountain from November
through February. In November and De-
cember, the Snowbowl would use it to
build a base layer of artificial snow over
205.3 acres of Humphrey’s Peak. The
Snowbowl would then spray more as nec-
essary depending on the amount of natural
snowfall. The proposed action also in-
volves constructing a reservoir on the
mountain with a surface area of 1.9 acres
to hold 10 million gallons of treated sew-
age effluent. The stored effluent would
allow snowmaking to continue after Flag-
staff cuts off the supply at the end of
February.

The ADEQ approved the use of treated
sewage effluent for snowmaking in 2001,
noting that four other states already per-
mitted its use for that purpose. 7 Ariz.
Admin. Reg. 880 (Feb. 16, 2001). Howev-
er, the Snowbowl would be the first ski
resort in the nation to make its snow en-
tirely from undiluted treated sewage ef-
fluent. The Snowbowl’s general manager
testified in the distriet court that no other
resort in the country currently makes its
artificial snow “exclusively” out of undilut-
ed sewage effluent.

Appellants claim that the use of treated
sewage effluent to make artificial snow on
the Peaks would substantially burden their
exercise of religion. Because Appellants’
religious beliefs and practices are not uni-
form, the precise burdens on religious ex-
ercise vary among the Appellants. Never-
theless, the burdens fall roughly into two
categories: (1) the inability to perform a
particular religious ceremony, because the
ceremony requires collecting natural re-
sources from the Peaks that would be too
contaminated—physically, spiritually, or
both—for sacramental use; and (2) the
inability to maintain daily and annual reli-
gious practices comprising an entire way
of life, because the practices require belief
in the mountain’s purity or a spiritual con-
nection to the mountain that would be
undermined by the contamination.

The first burden—the contamination of
natural resources necessary for the per-
formance of certain religious ceremonies—
has been acknowledged and described at
length by the Forest Service. The FEIS
summarizes: “Snowmaking and expansion
of facilities, especially the use of reclaimed
water, would contaminate the natural re-
sources needed to perform the required
ceremonies that have been, and continue to
be, the basis for the cultural identity for
many of these tribes.” Further, “the use
of reclaimed water is believed by the tribes
to be impure and would have an irretriev-
able impact on the use of the soil, plants,
and animals for medicinal and ceremonial
purposes throughout the entire Peaks, as
the whole mountain is regarded as a sin-
gle, living entity.”

Three Navajo practitioners’ testimony at
the bench trial echoed the Forest Service’s
assessment in describing how the proposed
action would prevent them from perform-
ing various ceremonies. Larry Foster, a
Navajo practitioner who is training to be-
come a medicine man, testified that “once
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water is tainted and if water comes from
mortuaries or hospitals, for Navajo there’s
no words to say that that water can be
reclaimed.” He further testified that he
objected to the current use of the Peaks as
a ski area, but that using treated sewage
effluent to make artificial snow on the
Peaks would be “far more serious.” He
explained, “I can live with a scar as a
human being. But if something is injected
into my body that is foreign, a foreign
object—and reclaimed water, in my opin-
ion, could be water that’s reclaimed
through sewage, wastewater, comes from
mortuaries, hospitals, there could be dis-
ease in the waters—and that would be like
injecting me and my mother, my grand-
mother, the Peaks, with impurities, foreign
matter that’s not natural.”

Foster testified that if treated sewage
effluent were used on the Peaks he would
no longer be able to go on the pilgrimages
to the Peaks that are necessary to rejuven-
ate the medicine bundles, which are, in
turn, a part of every Navajo healing cere-
mony. He explained:

Your Honor, our way of life, our culture

we live in—we live in the blessingway, in

harmony. We try to walk in harmony,
be in harmony with all of nature. And
we go to all of the sacred mountains for
protection. We go on a pilgrimage simi-
lar to Muslims going to Mecca. And we
do this with so much love, commitment
and respect. And if one mountain—and
more in particularly with the San Fran-
cisco Peaks—which is our bundle moun-
tain, or sacred, bundle mountain, were
to be poisoned or given foreign materials
that were not pure, it would create an
imbalance—there would not be a place
among the sacred mountains. We would
not be able to go there to obtain herbs
or medicines to do our ceremonies, be-
cause that mountain would then become
impure. It would not be pure anymore.

And it would be a devastation for our

people.
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Appellant Navajo medicine man Norris
Nez testified that the proposed action
would prevent him from practicing as a
medicine man. He told the district court
that the presence of treated sewage ef-
fluent would “ruin” his medicine, which he
makes from plants collected from the
Peaks. He also testified that he would be
unable to perform the fundamental Bless-
ingway ceremony, because “all [medicine]
bundles will be affected and we will have
nothing to use eventually.”

Foster, Nez, and Navajo practitioner
Steven Begay testified that because they
believe the mountain is an indivisible living
entity, the entire mountain would be con-
taminated even if the millions of gallons of
treated sewage effluent are put onto only
one area of the Peaks. According to Fos-
ter, Nez, and Begay, there would be con-
tamination even on those parts of the
Peaks where the effluent would not come
into physical contact with particular plants
or ceremonial areas. To them, the con-
tamination is not literal in the sense that a
scientist would use the term. Rather, the
contamination represents the poisoning of
a living being. In Foster’s words, “[I]f
someone were to get a prick or whatever
from a contaminated needle, it doesn’t
matter what the percentage is, your whole
body would then become contaminated.
And that’s what would happen to the
mountain.” In Nez’s words, “All of it is
holy. It is like a body. It is like our body.
Every part of it is holy and sacred.” In
Begay’s words, “All things that occur on
the mountain are a part of the mountain,
and so they will have connection to it. We
don’t separate the mountain.”

The Hualapai also presented evidence
that the proposed action would prevent
them from performing particular religious
ceremonies. Frank Mapatis, a Hualapai
practitioner and spiritual leader who visits
the Peaks approximately once a month to
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collect water for ceremonies and plants for
medicine, testified that the use of treated
sewage effluent would prevent him from
performing Hualapai sweat lodge and heal-
ing ceremonies with the sacred water from
the Peaks. Mapatis testified that he be-
lieves that the treated sewage effluent
would seep into the ground and into the
spring below the Snowbowl where he col-
lects his sacred water, so that the spring
water would be “contaminated” by having
been “touched with death.” Because con-
tact between the living and the dead in-
duces “ghost sickness,” which involves hal-
lucinations, using water touched with
death in healing ceremonies “would be like
malpractice.” Further, Mapatis would be-
come powerless to perform the healing
ceremony for ghost sickness itself, because
that ceremony requires water from the
Peaks, the only medicine for illnesses of
the upper body and head, like hallucina-
tions.

The second burden the proposed action
would impose—undermining Appellants’
religious faith, practices, and way of life by
desecrating the Peaks’ purity—is also
shown in the record. The Hopi presented
evidence that the presence of treated sew-
age effluent on the Peaks would funda-
mentally undermine all of their religious
practices because their way of life, or “be-
liefway,” is largely based on the idea that
the Peaks are a pure source of their rains
and the home of the Katsinam.

Leigh Kuwanwisiwma, a Hopi religious
practitioner and the director of the tribe’s
Cultural Preservation Office, explained the
connection between contaminating the
Peaks and undermining the Hopi religion:

The spiritual covenant that the Hopi

clans entered into with the Caretaker I

refer to as Ma’saw, the spiritual person

and the other d[eilties that reside—and
the Katsina that reside in the Peaks
started out with the mountains being in

their purest form. They didn’t have any
real intrusion by humanity.

The purity of the spirits, as best we
can acknowledge the spiritual domain,
we feel were content in receiving the
Hopi clans. So when you begin to in-
trude on that in a manner that is really
disrespectful to the Peaks and to the
spiritual home of the Katsina, it affects
the Hopi people. It affects the Hopi
people, because as clans left and em-
barked on their migrations and later
coming to the Hopi villages, we experi-
enced still a mountain and peaks that
were in their purest form as a place of
worship to go to, to visit, to place our
offerings, the tranquility, the sanctity
that we left a long time ago was still
there.

Antone Honanie, a Hopi practitioner, testi-
fied that he would have difficulty prepar-
ing for religious ceremonies, because treat-
ed sewage effluent is “something you can’t
get out of your mind when you're sitting
there praying” to the mountain, “a place
where everything is supposed to be pure.”
Emory Sekaquaptewa, a Hopi tribal mem-
ber and research anthropologist, testified
that the desecration of the mountain would
cause Katsinam dance ceremonies to lose
their religious value. They would “simply
be a performance for performance[’s]
sake” rather than “a religious effort”:
“Hopi people are raised in this belief that
the mountains are a revered place. And
even though they begin with kind of a
fantasy notion, this continues to grow into
a more deeper spiritual sense of the moun-
tain. So that any thing that interrupts
this perception, as they hold it, would tend
to undermine the—the integrity in which
they hold the mountain.”

Summarizing the Hopi’s testimony, the
district court wrote:

The individual Hopi’'s practice of the

Hopi way permeates every part and ev-
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ery day of the individual’s life from birth
to death.... The Hopi Plaintiffs testi-
fied that the proposed upgrades to the
Snowbow! have affected and will contin-
ue to negatively affect the way they
think about the Peaks, the Kachina and
themselves when preparing for any reli-
gious activity involving the Peaks and
the Kachina—from daily morning pray-
ers to the regular calendar of religious
dances that occur throughout the
year.... The Hopi Plaintiffs also testi-
fied that this negative effect on the prac-
titioners’ frames of mind due to the con-
tinued and increased desecration of the
home of the Kachinas will undermine
the Hopi faith and the Hopi way. Ac-
cording to the Hopi, the Snowbowl up-
grades will undermine the Hopi faith in
daily ceremonies and undermine the
Hopi faith in their Kachina ceremonies
as well as their faith in the blessings of
life that they depend on the Kachina to
bring.
408 F.Supp.2d at 894-95.

The Havasupai presented evidence that
the presence of treated sewage effluent on
the Peaks would, by contaminating the
Peaks, undermine their sweat lodge purifi-
cation ceremonies and could lead to the
end of the ceremonies. Rex Tilousi, Chair-
man of the Havasupai, testified that Hava-
supai religious stories teach that the water
in Havasu creek, which they use for their
sweat ceremonies, flows from the Peaks,
where the Havasupai believe life began.
Although none of the three Havasupai wit-
nesses stated that they would be complete-
ly unable to perform the sweat lodge cere-
monies as a consequence of the impurity
introduced by the treated sewage effluent,
Roland Manakaja, a traditional practition-
er, testified that the impurity would dis-
rupt the ceremony:

If T was to take the water to sprinkle

the rocks to bring the breath of our

ancestors—we believe the steam is the
breath of our ancestors. And the rocks
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placed in the west signify where our
ancestors go, the deceased. ... Once the
steam rises, like it does on the Peaks,
the fog or the steam that comes off is
creation. And once the steam comes off
and it comes into our being, it purifies
and cleanses us and we go to the level of
trance. ... It's going to impact mentally
my spirituality. Every time I think
about sprinkling that water on the rocks,
I'm going to always think about this
sewer that they’re using to recharge the
aquifer.
He further testified that he was “con-
cerned” that the water’s perceived impuri-
ty might cause the sweat lodge ceremony
to die out altogether, if tribal members
fear “breathing the organisms or the
chemicals that may come off the steam.”

C. “Substantial Burden” on the
“Exercise of Religion”

[3] To establish a prima facie case un-
der RFRA, a plaintiff must show that the
government’s proposed action imposes a
substantial burden on the plaintiff’s ability
to practice freely his or her religion.
Guerrero, 290 F.3d at 1222. Although the
burden need not concern a religious prac-
tice that is “compelled by, or central to, a
system of religious belief,” 42 U.S.C.
§§ 2000bb—2(4), 2000cc-5(7)(A), the burden
“must be more than an ‘inconvenience,””
Guerrero, 290 F.3d at 1222 (quoting
Worldwide Church of God, 227 F.3d at
1121). The burden must prevent the
plaintiff “from engaging in [religious] con-
duct or having a religious experience.”
Bryant, 46 F.3d at 949 (quoting Graham,
822 F.2d at 850-51).

[4] The record supports the conclusion
that the proposed use of treated sewage
effluent on the San Francisco Peaks would
impose a burden on the religious exercise
of all four tribes discussed above—the Na-
vajo, the Hopi, the Hualapai, and the Ha-
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vasupai. However, on the record before
us, that burden falls most heavily on the
Navajo and the Hopi. The Forest Service
itself wrote in the FEIS that the Peaks
are the most sacred place of both the
Navajo and the Hopi; that those tribes’
religions have revolved around the Peaks
for centuries; that their religious practices
require pure natural resources from the
Peaks; and that, because their religious
beliefs dictate that the mountain be viewed
as a whole living being, the treated sewage
effluent would in their view contaminate
the natural resources throughout the
Peaks. Navajo Appellants presented evi-
dence in the district court that, were the
proposed action to go forward, contamina-
tion by the treated sewage effluent would
prevent practitioners from making or reju-
venating medicine bundles, from making
medicine, and from performing the Bless-
ingway and healing ceremonies. Hopi Ap-
pellants presented evidence that, were the
proposed action to go forward, contamina-
tion by the effluent would fundamentally
undermine their entire system of belief
and the associated practices of song, wor-
ship, and prayer, that depend on the purity
of the Peaks, which is the source of rain
and their livelihoods and the home of the
Katsinam spirits.

We conclude that Appellants have shown
that the use of treated sewage effluent on
the Peaks would impose a substantial bur-
den on their exercise of religion. This
showing is particularly strong for the Na-
vajo and the Hopi. Because we hold that
the Navajo and the Hopi have shown a
substantial burden on their exercise of re-
ligion, we need not reach the somewhat
closer question of whether the Hualapai
and the Havasupai have also done so.

D. “Compelling Governmental Interest”
and “Least Restrictive Means”

[6] The Forest Service and the Snow-
bowl argue that even if Appellants have
shown a substantial burden on their reli-

gious exercise, approving the use of treat-
ed sewage effluent to make artificial snow
at a commerecial ski area is “in furtherance
of a compelling governmental interest” and
constitutes “the least restrictive means of
furthering that compelling governmental
interest.” 42 U.S.C. § 2000bb-1(b). “Re-
quiring a State to demonstrate a compel-
ling interest and show that it has adopted
the least restrictive means of achieving
that interest is the most demanding test
known to constitutional law.” City of
Boerne, 521 U.S. at 534, 117 S.Ct. 215T7.
“[Olnly those interests of the highest order
and those not otherwise served can over-
balance legitimate claims to the free exer-
cise of religion.” Yoder, 406 U.S. at 215,
92 S.Ct. 1526.

The Supreme Court has recently empha-
sized that, even with respect to govern-
mental interests of the highest order, a
“categorical” or general assertion of a
compelling interest is not sufficient. In
Gonzales v. O Centro Espirita Beneficente,
546 U.S. 418, 126 S.Ct. 1211, 163 L.Ed.2d
1017 (2006), the Court held under RFRA
that the government’s general interest in
enforcing the Controlled Substances Act
was insufficient to justify the substantial
burden on religious exercise imposed on a
small religious group by a ban on a South
American hallucinogenic plant. Id. at
1220-21. The Court stated that it did not
“doubt the general interest in promoting
public health and safety ..., but under
RFRA invocation of such general interests,
standing alone, is not enough.” Id. at
1225. “[Sltrict scrutiny ‘at least requires a
case-by-case determination of the question,
sensitive to the facts of each particular
claim.”” Id. at 1221 (quoting Swmith, 494
U.S. at 899, 110 S.Ct. 1595 (O’Connor, J.,
concurring in the judgment)).

The Forest Service and the Snowbowl
argued successfully in the district court,
and argue here, that approving the use of
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treated sewage effluent to make artificial
snow serves several compelling govern-
mental interests. In the words of the
district court, those compelling interests
are: (1) “selecting the alternative that best
achieves [the Forest Service’s] multiple-
use mandate under the National Forest
Management Act,” which includes “manag-
ing the public land for recreational uses
such as skiing”; (2) protecting public safe-
ty by “authorizing upgrades at Snowbowl
to ensure that users of the National Forest
ski area have a safe experience”; and (3)
complying with the Establishment Clause.
408 F.Supp.2d at 906. The district court
concluded that all three were compelling
governmental interests and that approving
the proposed action was “the least restrie-
tive means for achieving [the govern-
ment’s] land management decision.” Id. at
907. Before this court, the Forest Service
argues that the first two interests are com-
pelling. The Snowbowl argues that all
three are compelling. We disagree. We
take the proffered interests in turn.

First, the Forest Service’s interests in
managing the forest for multiple uses, in-
cluding recreational skiing, are, in the
words of the Court in O Centro Espirita,
“broadly formulated interests justifying
the general applicability of government
mandates” and are therefore insufficient
on their own to meet RFRA’s compelling
interest test. 126 S.Ct. at 1220. Appel-
lants argue that approving the proposed
action serves the more particularized com-
pelling interest in providing skiing at the
Snowbowl, because the use of artificial
snow will allow a more “reliable and con-
sistent operating season” at one of the only
two major ski areas in Arizona, where
public demand for skiing and snowplay is
strong. We are unwilling to hold that
authorizing the use of artificial snow at an
already functioning commercial ski area in
order to expand and improve its facilities,
as well as to extend its ski season in dry
years, is a governmental interest “of the
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highest order.” Yoder, 406 U.S. at 215, 92

S.Ct. 1526.

However, Appellees contend that the
very survival of the Arizona Snowbowl as a
commercial ski area depends on their be-
ing able to make artificial snow with treat-
ed sewage effluent. They point to the
district court’s statement that “the evi-
dence adduced at trial demonstrates that
snowmaking is needed to maintain the via-
bility of the Snowbowl as a public recre-
ational resource.” 408 F.Supp.2d at 907.
The record does not support the conclusion
that the Snowbowl will necessarily cease to
exist as a ski area if the proposed expan-
sion does not go forward. As we noted
above, there were two very dry years in
1995-96 and 2001-02. But in other recent
years there has been heavy snowfall, par-
ticularly in 1991-91, 1992-93, 1997-98, and
2004-05. Relying only on natural snowfall,
the Snowbowl has been in operation since
1938, and it undertook a substantial expan-
sion in 1979. The current owners pur-
chased the Snowbowl in 1992 for $4 million
and now seek approval for another sub-
stantial expansion. It is clear that the
current owners expect that the resort
would be substantially more profitable—
and the income stream more consistent—if
the expansion were allowed to proceed.
But the evidence in the record does not
support a conclusion that the Snowbowl
will necessarily go out of business if it is
required to continue to rely on natural
snow and to remain a relatively small, low-
key resort. The current owners may or
may not decide to continue their owner-
ship. But a sale by the current owners is
not the same thing as the closure of the
Snowbowl.

Even if there is a substantial threat that
the Snowbowl will close entirely as a com-
mercial ski area, we are not convinced that
there is a compelling governmental inter-
est in allowing the Snowbowl to make arti-
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ficial snow from treated sewage effluent to
avoid that result. We are struck by the
obvious fact that the Peaks are located in a
desert. It is (and always has been) pre-
dictable that some winters will be dry.
The then-owners of the Snowbowl knew
this when they expanded the Snowbowl in
1979, and the current owners knew this
when they purchased it in 1992. The cur-
rent owners now propose to change these
natural conditions by adding treated sew-
age effluent. Under some circumstances,
such a proposal might be permissible or
even desirable. But in this case, we can-
not conclude that authorizing the proposed
use of treated sewage effluent is justified
by a compelling governmental interest in
providing public recreation. Even without
the proposed expansion of the Snowbowl,
members of the public will continue to
enjoy many recreational activities on the
Peaks. Such activities include the down-
hill skiing that is now available at the
Snowbowl. Even if the Snowbowl were to
close (which we think is highly unlikely),
continuing recreational activities on the
Peaks would include “motoreross, moun-
tain biking, horseback riding, hiking and
camping,” as well as other snow-related
activities such as cross-country skiing,
snowshoeing, and  snowplay. 408
F.Supp.2d at 884.

Second, although the Forest Service un-
doubtedly has a general interest in ensur-
ing public safety on federal lands, there
has been no showing that approving the
proposed action advances that interest by
the least restrictive means. Appellees pro-
vide no specific evidence that skiing at the
Snowbowl in its current state is unsafe.
We do recognize that there is a legitimate
safety concern about snowplay by non-
skiers who drive to the Peaks and park
beside the road. The district court found
that such snowplay next to the road has
caused “injuries, traffic management is-
sues, garbage, and sanitation problems.”
Id. at 899. The court further found that

the proposed action would address the
problem by creating an off-road managed
snowplay area as part of the Snowbowl
complex. Id. But this safety concern is
not a compelling interest that can justify
the burden imposed by the Snowbowl’s
expansion. The current dangerous condi-
tions caused by snowplay do not result
from the operation of the Snowbowl
These conditions are not caused by skiers,
but rather by non-skiers who have stopped
along the road. The Snowbowl’s proposed
expansion and the creation of a snowplay
area at the Snowbowl have become linked
only because the Forest Service insisted in
the negotiations leading to the FEIS that,
in return for approval of the proposed
action, the Snowbowl agree to create a
snowplay area for non-skiers. Even as-
suming that remedying the safety con-
cerns motivating the creation of the snow-
play area is a compelling interest, we do
not agree that inducing a commercial ski
resort, which is not the source of the dan-
ger, to develop a snowplay area as a quid
pro quo for approval of the resort’s use of
treated sewage effluent is the least restric-
tive means of furthering that interest.

[6] Third, approving the proposed ac-
tion does not serve a compelling govern-
mental interest in avoiding conflict with
the Establishment Clause. The Supreme
Court has repeatedly held that the Consti-
tution “affirmatively mandates accommo-
dation, not merely tolerance, of all reli-
gions, and forbids hostility toward any.”
Lynch v. Donnelly, 465 U.S. 668, 673, 104
S.Ct. 1355, 79 L.Ed.2d 604 (1984). “Any-
thing less would require the ‘callous indif-
ference’ we have said was never intended
by the Establishment Clause.” Id. (cita-
tions omitted); see also Hobbie v. Unemp.
App. Comm’n of Fla., 480 U.S. 136, 144—
45, 107 S.Ct. 1046, 94 L.Ed.2d 190 (1987)
(“This Court has long recognized that the
government may (and sometimes must) ac-
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commodate religious practices and that it
may do so without violating the Establish-
ment Clause.”). Declining to allow a com-
mercial ski resort in a national forest to
put treated sewage effluent on a sacred
mountain is an accommodation that, in our
view, falls far short of an Establishment
Clause violation. Indeed, the Forest Ser-
vice does not argue that avoiding a conflict
with the Establishment Clause is a com-
pelling interest served by the proposed
action. Only the Snowbowl makes that
argument.

In support of its argument, the Snow-
bowl cites Estate of Thornton v. Caldor,
Inc, 472 U.S. 703, 105 S.Ct. 2914, 86
L.Ed.2d 557 (1985), in which the Supreme
Court struck down a statute allowing all
Sabbath observers “an absolute and un-
qualified right not to work on whatever
day they designate as their Sabbath,” be-
cause the law’s primary effect was to ad-
vance religion by “impos[ing] on employers
and employees an absolute duty to con-
form their business practices to the partic-
ular religious practices of the employee by
enforcing observance of the Sabbath the
employee unilaterally designates.” Id. at
709, 105 S.Ct. 2914. The Snowbowl argues
that holding for Appellants would absolute-
ly privilege Appellants’ religious beliefs
and practices over all other interests.
This is not the case.

The district court found, and the evi-
dence in the record supports, that Appel-
lants believe that “the presence of the
Snowbowl desecrates the mountain,” re-
gardless of the use of treated sewage ef-
fluent. 408 F.Supp.2d at 887. Indeed,
representatives of several of the tribes
brought an unsuccessful First Amendment
Free Exercise challenge to the 1979 ex-
pansion of the Snowbowl on that basis.
Wilson v. Block, 708 F.2d 735, 739-45
(D.C.Cir.1983). In Appellants’ view, the
proposed action, including the use of treat-
ed sewage effluent, would only “further
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desecrate their sacred mountain.” 408
F.Supp.2d at 888 (emphasis added). Abso-
lutely valuing Appellants’ religious beliefs
over all other interests would require shut-
ting down the existing operation of the
Snowbowl—an option that was not consid-
ered as one of the three main alternatives
in the FEIS and is not now sought by
Appellants. In our view, declining to au-
thorize the use of treated sewage effluent
on the Peaks does not absolutely vindicate
Appellants’ interests. Rather, such a re-
fusal is a permitted accommodation to
avoid “callous indifference.” Lymnch, 465
U.S. at 673, 104 S.Ct. 1355.

We therefore hold that Appellees have
not demonstrated that approving the pro-
posed action serves a compelling govern-
mental interest by the least restrictive
means.

E. Lyng v. Northwest Indian Cemetery
Protection Association

Appellees rely heavily on perceived simi-
larities between this case and Lyng v.
Northwest Indian Cemetery Assoc’n, 485
U.S. 439, 108 S.Ct. 1319, 99 L.Ed.2d 534
(1988), to argue that the proposed action
does not violate RFRA. In Lyng, the For-
est Service sought to build a six-mile sec-
tion of road connecting two pre-existing
roads in the Chimney Rock area of the Six
Rivers National Forest in northern Cali-
fornia. Id. at 442, 108 S.Ct. 1319. This
area had historically been used by several
Indian tribes for religious purposes. The
route selected for the road was “removed
as far as possible from the sites used by
contemporary Indians for specific spiritual
activities.” Id. at 443, 108 S.Ct. 1319.
“Alternative routes ... were rejected be-
cause they would have required the acqui-
sition of private land, had serious soil sta-
bility problems, and would in any event
have traversed areas having ritualistic val-
ue to American Indians.” Id.
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Plaintiffs, including an Indian organiza-
tion and several individual tribal members,
challenged the proposed road under the
Free Exercise Clause of the First Amend-
ment, contending that their religious prac-
tices required use of undisturbed “prayer
seats” in the Chimney Rock area. Id. at
443, 453, 108 S.Ct. 1319. In their words,
“ ‘Prayer seats are oriented so there is an
unobstructed view, and the practitioner
must be surrounded by undisturbed natu-
ralness.”” Id. at 453, 108 S.Ct. 1319 (em-
phasis added by the Court). The Court
was willing to “assume that the threat to
the efficacy of at least some religious prac-
tices[posed by the proposed road] is ex-
tremely grave.” Id. at 451, 108 S.Ct. 1319.
The Court nonetheless held that building
the proposed road did not violate the Free
Exercise Clause. In the Court’s view,
there was no principled basis for distin-
guishing the plaintiffs’ suit from a suit in
which tribal members “might seek to ex-
clude all human activity but their own
from sacred areas of the public lands.” Id.
at 452-53, 108 S.Ct. 1319.

For two reasons, Lyng does not control
the result in this case. First, the plain-
tiffs’ challenge in Lyng was brought di-
rectly under the Free Exercise Clause.
As we discuss, supra, the standard that
must be satisfied to justify a burden on the
exercise of religion under RFRA is signifi-
cantly more demanding than the standard
under the Free Exercise Clause. Most
importantly, “exercise of religion” is de-
fined more broadly under RFRA than
“free exercise” under the First Amend-
ment. Further, the test for a prima facie
case under RFRA is whether there is a
“substantial burden” on the exercise of
religion, whereas the traditional test under
the First Amendment is whether free ex-
ercise is “prohibited.” Finally, RFRA
adds a “least restrictive means” require-
ment to the traditional compelling govern-
mental interest test under the Free Exer-
cise Clause. The net effect of these

changes is that it is easier for a plaintiff to
prevail in a RFRA case than in a pure free
exercise case.

Second, the facts in Lyng were material-
ly different from those in this case. In
Lyng, the Court was unable to distinguish
the plaintiffs’ claim from one that would
have required the wholesale exclusion of
non-Indians from the land in question.
Further, the government had made signifi-
cant efforts to reduce the burden, locating
the planned road so as to reduce as much
as possible its auditory and visual impacts.
The Court wrote, “Except for abandoning
its project entirely, and thereby leaving
the two existing segments of road to dead-
end in the middle of a National Forest, it
is difficult to see how the Government
could have been more solicitous.” Id. at
454, 108 S.Ct. 1319. Finally, the failure to
build the six-mile segment of road would
have left the unconnected portions of the
road virtually useless.

By contrast, Appellants in this case do
not seek to prevent use of the Peaks by
others. A developed commercial ski area
already exists, and Appellants do not seek
to interfere with its current operation.
There are many other recreational uses of
the Peaks, with which Appellants also do
not seek to interfere. Far from “seek[ing]
to exclude all human activity but their own
from sacred areas of the public lands,” id.
at 452-53, 108 S.Ct. 1319, Appellants in
this case are not seeking to exclude any of
the extensive human activity that now
takes place on the Peaks. The currently
proposed expansion of the Snowbowl may
reasonably be seen as part of a continuing
course of development begun in 1938 and
continued in 1979. The equivalent in this
case to “abandoning the project entirely”
in Lyng would be abandoning the ski area
altogether. The equivalent of the Forest
Service’s minimizing the adverse impact of
the road in Lyng by carefully choosing its
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location would be minimizing the adverse
impact of the Snowbowl by restricting its
operation to that which can be sustained
by natural snowfall.

The record in this case establishes the
religious importance of the Peaks to the
Appellant tribes who live around it. From
time immemorial, they have relied on the
Peaks, and the purity of the Peaks’ water,
as an integral part of their religious be-
liefs. The Forest Service and the Snow-
bowl now propose to put treated sewage
effluent on the Peaks. To get some sense
of equivalence, it may be useful to imagine
the effect on Christian beliefs and prac-
tices—and the imposition that Christians
would experience—if the government were
to require that baptisms be carried out
with “reclaimed water.”

The Court in Lyng denied the Free
Exercise claim in part because it could not
see a stopping place. We uphold the
RFRA claim in this case in part because
otherwise we cannot see a starting place.
If Appellants do not have a valid RFRA
claim in this case, we are unable to see
how any Native American plaintiff can
ever have a successful RFRA claim based
on beliefs and practices tied to land that
they hold sacred.

F. Conclusion

For the foregoing reasons, we conclude
that Appellants prevail on their RFRA
claim.

IV. National Environmental Policy Act

The National Environmental Protection
Act requires federal agencies to prepare a
detailed environmental impact statement
for all “major Federal actions significantly
affecting the quality of the human environ-
ment.” 42 U.S.C. § 4332(2)(C). This re-
quirement “ensures that the agency, in
reaching its decision, will have available,
and will carefully consider, detailed infor-
mation concerning significant environmen-
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tal impacts,” and that “relevant informa-
tion will be made available to the larger
audience that may also play a role in both
the decisionmaking process and the imple-
mentation of that decision.” Robertson v.
Methow Valley Citizens Council, 490 U.S.
332, 349, 109 S.Ct. 1835, 104 L.Ed.2d 351

(1989). Appellants assert five NEPA
claims. We hold that only the first of
them merits reversal. We consider each
in turn.

A. Human Ingestion of Snow Made
from Treated Sewage Effluent

[71 The Navajo Nation, the White
Mountain Apache Tribe, the Yavapai-
Apache Tribe, the Havasupai Tribe, Rex
Tilousi, Dianna Uqualla, the Sierra Club,
the Center for Biological Diversity, and
the Flagstaff Activist Network (“Navajo
Appellants” or “Appellants”) claim that the
FEIS failed to consider adequately the
risks posed by human ingestion of artificial
snow made from treated sewage effluent.

1. Administrative Exhaustion and Notice
of Claim in the Distriet Court

We begin by addressing Appellees’ ar-
gument that we should not reach the mer-
its of this claim. Appellees argue that
Appellants failed to exhaust the claim in
administrative proceedings as required by
the APA, 5 U.S.C. § 704, and that Appel-
lants failed to raise it in the district court.
We conclude that Appellants sufficiently
raised the claim in comments on the draft
EIS and in their administrative appeals,
and that they properly raised it in the
district court.

We have interpreted the NEPA exhaus-
tion requirements leniently because “[r]e-
quiring more might unduly burden those
who pursue administrative appeals unrep-
resented by counsel, who may frame their
claims in non-legal terms.” Native Eco-
systems Council v. Dombeck, 304 F.3d 886,
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900 (9th Cir.2002). “The plaintiffs have
exhausted their administrative appeals if
the appeal, taken as a whole, provided
sufficient notice to the [agency] to afford it
the opportunity to rectify the violations
that the plaintiffs alleged.” Id. at 899; see
also Dep’t of Transp. v. Pub. Citizen, 541
U.S. 752, 764, 124 S.Ct. 2204, 159 L.Ed.2d
60 (2004) (plaintiffs’ participation must
“ ‘alert[ ] the agency to the parties’ posi-
tion and contentions,” in order to allow the
agency to give the issue meaningful con-
sideration” (quoting Vi. Yankee Nuclear
Power Corp. v. Natural Res. Def. Council,
Inc., 435 U.S. 519, 553, 98 S.Ct. 1197, 55
L.Ed.2d 460 (1978))). “Claims must be
raised with sufficient clarity to allow the
decision maker to understand and rule on
the issue raised, but there is no bright-line
standard as to when this requirement has
been met and we must consider exhaustion
arguments on a case-by-case basis.” Ida-
ho Sporting Cong., Inc. v. Rittenhouse, 305
F.3d 957, 965 (9th Cir.2002). The aim is to
prevent plaintiffs from engaging in “un-
justified obstructionism by making cryptic
and obscure reference to matters that
‘ought to be’ considered and then, after
failing to do more to bring the matter to
the agency’s attention, seeking to have
that agency determination vacated on the
ground that the agency failed to consider
matters ‘forcefully presented.”” Vi. Yan-
kee, 435 U.S. at 553-54, 98 S.Ct. 1197.

The core of Appellants’ claim is that the
FEIS has insufficiently analyzed the risk
of ingestion—particularly by children—of
artificial snow made from treated sewage
effluent. This risk was evident to the
Forest Service from the beginning. At
least from the standpoint of public rela-
tions, the Service responded to the risk at
a very early stage. In October 2002, even
before the draft EIS was published, the
Service wrote what it called a “strategic
talking point.” The “talking point” began
with the question: “Will my kids get sick if
they eat artificial snow made from treated

wastewater?” It continued with a scripted
answer: “[Tlhis question is really one that
will be thoroughly answered in the NEPA
analysis process.” As we discuss below,
the question was not subsequently “thor-
oughly answered in the NEPA analysis
process.”

Appellants were among those who raised
this issue, both in comments on the draft
EIS and in administrative appeals. One
member of both the Sierra Club and the
Flagstaff Activist Network commented
that “we’ll be dealing with treated sewage
that is undiluted with fresh water and
people who will be falling in great frozen
piles of the stuff and probably accidentally
swallowing some. Not to speak of children
and even adults who indulge in the winter
tradition of eating snow.” A member of
the Sierra Club and the Center for Biologi-
cal Diversity noted that “various disturb-
ing trends have led researchers to believe
that environmental exposures are contrib-
uting to children’s declining health status”:
“If concerns about wildlife and adult hu-
man health are not sufficient to justify
prudence in the further contamination of
the northern Arizona Ecosystems and wa-
ters with various societal chemicals, then
perhaps concerns for child health might
dictate a more conservative approach.”

Further, the Navajo Nation, the Sierra
Club, the Flagstaff Activist Network, the
Center for Biological Diversity, and the
Hualapai Tribe objected in their adminis-
trative appeal:

The Forest Service never asked for

interagency consultation on this matter

from any substantial government au-
thority including the National Institute
of Child Health.... Children respond
very differently from adults to drugs
and pollutants. Moreover, different ge-
netic make-ups respond differently to
drugs and chemicals. No data at all
exist on the long-term effects of re-
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claimed water pollutants on two major
populations that can be impacted by the
“preferred alternative,” children and
Native Americans.

In their administrative appeal, the Havasu-
pai protested that “[k]ids and skiers will
be getting a mouthful of [the water].”

Under the circumstances, these com-
ments and appeals were more than suffi-
cient to put the Forest Service on notice of
the claim and to exhaust Appellants’ ad-
ministrative remedies. The Forest Ser-
vice was aware, from the outset of the
NEPA process, of concerns about possible
health risks from human ingestion of artifi-
cial snow made from treated sewage ef-
fluent, and Appellants were among those
who gave the Service reason to address
the issue.

Appellants’ complaint in the district
court satisfied the notice pleading require-
ment of Federal Rule of Civil Procedure
8(a)(2) with respect to the risk of ingesting
snow, and the risk to children was specifi-
cally briefed in the district court at sum-
mary judgment.

2. Merits

[8] “NEPA ‘does not mandate particu-
lar results,” but ‘simply provides the neces-
sary process’ to ensure that federal agen-
cies take a ‘hard look’ at the environmental
consequences of their actions.” Muckle-
shoot Indian Tribe v. U.S. Forest Serv.,
177 F.3d 800, 814 (9th Cir.1999) (quoting
Robertson, 490 U.S. at 350, 109 S.Ct. 1835).
Regulations require that an EIS discuss
environmental impacts “in proportion to
their significance.” 40 C.F.R. § 1502.2(b).
For impacts discussed only briefly, there
should be “enough discussion to show why
more study is not warranted.” Id.

3

[91 We employ a ‘rule of reason
[standard] to determine whether the [EIS]
contains a reasonably thorough discussion
of the significant aspects of the probable
environmental consequences.’” Ctr. for Bi-
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ological Diversity v. U.S. Forest Serv., 349
F.3d 1157, 1166 (9th Cir.2003) (first altera-
tion in original) (quoting Kern v. U.S. Bu-
reau of Land Mgmt., 284 F.3d 1062, 1071
(9th Cir.2002)). In reviewing an KIS, a
court must not substitute its judgment for
that of the agency, but rather must uphold
the agency decision as long as the agency
has “considered the relevant factors and
articulated a rational connection between
the facts found and the choice made.” Sel-
kiwrk Conservation Alliance v. Forsgren,
336 F.3d 944, 953-54 (9th Cir.2003) (quot-
ing Wash. Crab Producers, Inc. v. Mos-
bacher, 924 F.2d 1438, 1441 (9th Cir.1990)).
This standard consists of “a pragmatic
judgment whether the EIS’s form, content
and preparation foster both informed deci-
sionmaking and informed public partie-
ipation.” Churchill County v. Norton, 276
F.3d 1060, 1071 (9th Cir.2001) (quoting
California v. Block, 690 F.2d 753, 761 (9th
Cir.1982)).

The treated sewage effluent proposed
for use in making artificial snow meets
ADEQ standards for what Arizona calls
“A+ reclaimed water.” The ADEQ per-
mits use of A+ reclaimed water for snow-
making, but it has specifically disapproved
human ingestion of such water. Arizona
law requires users of reclaimed water to
“place and maintain signage at locations
[where the water is used] so the public is
informed that reclaimed water is in use
and that no one should drink from the
system.” Ariz. Admin. Code § R18-9-
704(H) (2005). Human consumption, “full-
immersion water activity with a potential
of ingestion,” and “evaporative cooling or
misting” are all prohibited. Id. § R18-9-
704(G)(2). Irrigation users must employ
“application methods that reasonably pre-
clude human contact,” including prevent-
ing “contact with drinking fountains, water
coolers, or eating areas,” and preventing
the treated effluent from “standing on
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open access areas during normal periods of
use.” Id. § R18-9-704(F).

[10] We conclude that the FEIS does
not contain a reasonably thorough discus-
sion of the risks posed by possible human
ingestion of artificial snow made from
treated sewage effluent, and does not ar-
ticulate why such discussion is unneces-
sary.

The main body of the FEIS addresses
the health implications of using treated
sewage effluent in subchapter 3H, “Water-
shed Resources.” Much of the subchap-
ter’s analysis focuses on the “hydrogeolog-
ic setting” and on the effect of the artificial
snow once it has melted. The part of the
subchapter describing the treated sewage
effluent acknowledges that its risks to hu-
man health are not well known because it
contains unregulated contaminants in
amounts not ordinarily found in drinking
water, including prescription drugs and
chemicals from personal care products.
The subchapter contains tables listing the
amounts of various organic and inorganic
chemical constituents that have been
measured in the treated sewage effluent.
One table gives a partial comparison of
Flagstaff’s monitoring data on the treated
sewage effluent to the national drinking
water standards, showing that Flagstaff
has not measured thirteen of the regulated
contaminants and has not measured five of
them with sufficient precision to determine
whether the treated sewage effluent meets
the standards. However, the FEIS does
not go on to discuss either the health risks
resulting from ingestion of the treated
sewage effluent, or the likelihood that hu-
mans—either adults or children—will in
fact ingest the artificial snow.

Instead, the environmental impact anal-
ysis in subchapter 3H, the only part of the
FEIS to discuss the characteristics of
treated sewage effluent, addresses only
the impact on the watersheds and aquifers.
That analysis assesses the treated sewage

effluent’s impact after it has filtered
through the ground, a process the FEIS
estimates may result in “an order of mag-
nitude decrease in concentration of so-
lutes.” Thus, although the subchapter
reasonably discusses the human health
risks to downgradient users, it does not
address the risks entailed in humans’ di-
rect exposure to, and possible ingestion of,
undiluted treated sewage effluent that has
not yet filtered through the ground.

Appellees direct our attention to five
responses to comments on the draft EIS,
contained in the second volume of the
FEIS. None of these brief responses con-
stitutes a reasonable discussion of the is-
sue, nor does any response articulate why
such a discussion is unnecessary. The
first response, objecting to a commenter’s
use of the word “sewage” in advocating a
“sewage-free natural environment,” notes
that groundwater tainted by effluent in
southern California has not been shown to
have had adverse human health effects.
That response does not address the risk
posed by this project: that is, direct expo-
sure to, and possible ingestion of, snow
made from undiluted treated sewage ef-
fluent.

A second response purports to answer a
question about who would bear liability for
illnesses caused by the treated sewage ef-
fluent. The response states that the treat-
ed sewage effluent is “very strictly con-
trolled,” “acceptable for unrestricted body
contact,” and “authorized for artificial
snowmaking for skiing by ADEQ.” Not
only does the response fail to answer the
liability question posed; the response also
fails to address the fact that the ADEQ
has specifically disapproved human in-
gestion of treated sewage effluent.

The third response is to a question
about why warning signs are necessary if
the reclaimed water is not harmful. The
FEIS states, hypothetically: “The extent



1052

to which reclaimed water is or is not a
human health and safety concern would
depend on many factors.... Poorly or
partially treated wastewater could give
rise to infectious disease. On the other
hand, it is technically and economically
feasible to treat wastewater to acceptable
drinking water quality.” As above, this is
a non-responsive answer. While it may be
true that “it is technically and economical-
ly feasible” to treat wastewater to the
point where it meets drinking water stan-
dards, the fact in this case is that the
treated sewage effluent proposed for use is
not treated to meet standards for potable
water. The FEIS then explains that the
signs are required under Arizona law: “In
direct response to the comment, it should
be realized that there are many sites in
Arizona where a lower quality of reclaimed
water is used for irrigation. The law pro-
tects the public (e.g., golfers and farm
workers) in the hot desert regions that
might otherwise believe the water is pota-
ble.” This response does not address the
risk that children or adults might also
think the snow may be ingested. Further,
in referring to the need to guard against
ingestion of “lower quality” reclaimed wa-
ter, the answer implies (incorrectly) that
the artificial snow would be made of pota-
ble water.

The fourth response follows three com-
bined questions: (1) whether signs would
be posted to warn that “reclaimed water”
has been used to make the artificial snow;
(2) how much exposure to the snow would
be sufficient to make a person ill; and (3)
how long it would take to see adverse
effects on plants and animals downstream.
The response to these questions is four
sentences long. It states that signs would
be posted, but it does not say how numer-
ous or how large the signs would be. It
then summarizes the treatment the sewage
would undergo. The final sentence as-
serts: “In terms of microbiological and
chemical water quality, the proposed use
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of reclaimed water for snowmaking repre-
sents a low risk of acute or chronic adverse
environmental impact to plants, wildlife,
and humans.” The response does not an-
swer the specific and highly relevant ques-
tion: How much direct exposure to the
artificial snow is safe? Nor does the re-
sponse provide any analysis of the extent
of the likely “exposure,” including the like-
lihood that children or adults would acci-
dentally or intentionally ingest the snow
made from non-potable treated sewage ef-
fluent.

The fifth response is on the last page of
responses to comments. The Forest Ser-
vice in its brief does not call attention to
this response, perhaps because the Service
recognizes its inadequacy. The questions
and response are:

In areas where reclaimed water is
presently used, there are signs posted
to warn against consumption of the
water. Will these signs be posted at
the Snowbowl? If so, how will that
keep children from putting snow in
there [sic] mouths or accidentally
consuming the snow in the case of a
wreck?

There will be signs posted at Snowbowl
informing visitors of the use of re-
claimed water as a snowmaking water
Much like areas of Flagstaff
where reclaimed water is used, it is the
responsibility of the visitor or the mi-
nor’s guardian to avoid consuming snow
made with reclaimed water. It is impor-
tant to note that machine-produced snow
would be mixed and therefore diluted
with natural snow decreasing the per-
centage of machine-produced snow with-
in the snowpack. Because ADEQ ap-
proved the use of reclaimed water, it is
assumed different types of incidental
contact that could potentially occur

source.
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from use of class A reclaimed water for
snowmaking were fully considered.

(Emphasis added.)

There are several problems with this
response. First, the response does not
assess the risk that children will eat the
artificial snow. Stating that it is the par-
ents’ responsibility to prevent their chil-
dren from doing so neither responds to the
question whether signs would prevent chil-
dren from eating snow, nor addresses
whether ingesting artificial snow would be
harmful. Second, the Forest Service’s as-
sumption that the ADEQ’s approval means
the snow must be safe for ingestion is
inconsistent with that same agency’s regu-
lations, which are designed to prevent hu-
man ingestion. Third, the assumption that
the ADEQ actually analyzed the risk of
skiers ingesting the treated sewage ef-
fluent snow is not supported by any evi-
dence in the FEIS (or elsewhere in the
administrative record). Finally, the For-
est Service’s answer is misleading in stat-
ing that the treated sewage effluent will be
“diluted.” The artificial snow would itself
be made entirely from treated sewage ef-
fluent and would only be “mixed and
therefore diluted” with natural snow inso-
far as the artificial snow intermingles with
a layer of natural snow. During a dry
winter, there may be little or no natural
snow with which to “dilute” the treated
sewage effluent.

In addition to directing our attention to
the responses above, Appellees further
contend that the FEIS “sets forth relevant
mitigation measures” to “the possibility
that someone may ingest snow.” Although
Appellees do not specify the “relevant mit-
igation measures” to which they refer, the
only mitigation measure mentioned in the
FEIS is the requirement under Arizona
law that the Snowbowl post signs “so the
public is informed that reclaimed water is
in use and that no one should drink from
the system.” Ariz. Admin. Code § R18-

9-704(H) (2005). This “mitigation meas-
ure” is not listed along with the fifty-five
mitigation measures catalogued in a table
in the FEIS. Cf 40 C.F.R. § 1502.14(f)
(requiring agencies to include “appropriate
mitigation measures” in the EIS’s desecrip-
tion of the proposal and its alternatives).
The measure’s omission from the FEIS
table is hardly surprising, however, given
that the FEIS does not address as an
environmental impact the risk to human
health from the possible ingestion of artifi-
cial snow made from treated sewage ef-
fluent.

Our role in reviewing the FEIS under
the APA is not to second-guess a determi-
nation by the Forest Service about wheth-
er artificial snow made from treated sew-
age effluent would be ingested and, if so,
whether such ingestion would threaten hu-
man health. We are charged, rather, with
evaluating whether the FEIS contains “a
reasonably thorough discussion of the sig-
nificant aspects of the probable environ-
mental consequences.” Ctr. for Biological
Diversity, 349 F.3d at 1166 (quotation
marks omitted). An agency preparing an
EIS is required to take a “hard look” that
“[a]t the least ... encompasses a thorough
investigation into the environmental im-
pacts of an agency’s action and a candid
acknowledgment of the risks that those
impacts entail.” Natl Audubon Soc’y v.
Dep’t of the Navy, 422 F.3d 174, 185 (4th
Cir.2005) (citing Robertson, 490 U.S. at
350, 109 S.Ct. 1835 (stating that NEPA
requires environmental costs to be “ade-
quately identified and evaluated”)). A
proper NEPA analysis will “foster both
informed decisionmaking and informed
public participation.” Churchill, 276 F.3d
at 1071 (quoting Block, 690 F.2d at 761).

We conclude that the Forest Service has
not provided a “reasonably thorough dis-
cussion” of any risks posed by human in-
gestion of artificial snow made from treat-
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ed sewage effluent or articulated why such
a discussion is unnecessary, has not pro-
vided a “candid acknowledgment” of any
such risks, and has not provided an analy-
sis that will “foster both informed decision-
making and informed public participation.”
We therefore hold that the FEIS does not
satisfy NEPA with respect to the possible
risks posed by human ingestion of the
artificial snow.

B. Consideration of Alternatives

Appellants Norris Nez, Bill “Bucky”
Preston, and the Hualapai Tribe (“Huala-
pai Appellants” or “Appellants”) claim that
the Forest Service failed to consider a
reasonable range of alternatives in the
FEIS. They claim that the range of alter-
natives falls short because the Forest Ser-
vice took actions that foreclosed consider-
ing other alternatives, and because the
Service failed to consider the alternative of
drilling for fresh water.

NEPA provides that an EIS must con-
tain a discussion of “alternatives to the
proposed action,” and that federal agencies
must “study, develop, and describe appro-
priate  alternatives to recommended
courses of action in any proposal which
involves unresolved conflicts concerning al-
ternative uses of available resources.” 42
U.S.C. § 4332(2)(C)(iii), (E). This require-
ment is “the heart of the environmental
impact statement.” 40 C.F.R. § 1502.14.

Project alternatives derive from an
EIS’s “Purpose and Need” section, which
briefly specifies “the underlying purpose
and need to which the agency is respond-
ing in proposing the alternatives including
the proposed action.” Id. § 1502.13. “The
stated goal of a project necessarily dictates
the range of ‘reasonable’ alternatives and
an agency cannot define its objectives in
unreasonably narrow terms.” City of Car-
mel-by-the-Sea v. U.S. Dep’t of Transp.,
123 F.3d 1142, 1155 (9th Cir.1997). Feder-
al agencies must present the environmen-
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tal impacts of the proposal in comparative
form, “[rligorously explore and objectively
evaluate all reasonable alternatives,” and
“briefly discuss” the reasons for eliminat-
ing any alternatives from detailed study.
40 C.F.R. § 1502.14(a). “The rule of rea-
son guides both the choice of alternatives
as well as the extent to which the EIS
must discuss each alternative.” City of
Sausalito v. O’Neill, 386 F.3d 1186, 1207
(9th Cir.2004) (alteration and internal
punctuation omitted).

The regulations further provide that
“[algencies shall not commit resources
prejudicing selection of alternatives before
making a final decision.” 40 C.F.R.
§ 1502.2(f); see also id. § 1506.1. An EIS
“shall serve as the means of assessing the
environmental impact of proposed agency
actions, rather than justifying decisions al-
ready made.” Id. § 1502.2(g). However,
agencies shall also “[i]dentify the agency’s
preferred alternative or alternatives, if one
or more exists, in the draft statement and
identify such alternative in the final state-
ment unless another law prohibits the ex-
pression of such a preference.” Id.
§ 1502.14(e). We have interpreted this
regulation to mean that “an agency can
formulate a proposal or even identify a
preferred course of action before complet-
ing an EIS.” Ass’n of Pub. Agency Cus-
tomers, Inc. v. Bonneville Power Admin.,
126 F.3d 1158, 1185 (9th Cir.1997).

The FEIS and ROD define the Pro-
posed Action’s “Purpose and Need” as fol-
lows:

Purpose # 1

To ensure a consistent and reliable op-

erating season, thereby maintaining the

economic viability of the Snowbowl, and
stabilizing employment levels and win-
ter tourism within the local community.

Purpose # 2:
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To improve safety, skiing conditions,
and recreational opportunities, bringing
terrain and infrastructure into balance
with current use levels.

The district court upheld this statement of
purpose and need because it responds to
documented needs and because it fits with
both the forest plan for the Coconino Na-
tional Forest and the Forest Service’s mul-
tiple-use mandate. 408 F.Supp.2d at 873—
74. Although Appellants note that an
agency does not have unlimited discretion
to define the purpose and need for a pro-
ject, they do not appeal this ruling.

Rather, the Hualapai Appellants argue
that certain prescoping memoranda and
notes demonstrate that the Forest Service
took actions that foreclosed the consider-
ation of a reasonable range of alternatives.
They largely base their argument on the
scripted “Key Messages” contained in the
Forest Service’s June 2002 “Tribal Consul-
tation Plan”:

1. We [the Forest Service] think it’s a

good idea, and we already know you

[tribes] don’t approve of it, but Snow-

bowl is there & isn’t going away.

6. Upgrade can’t be done without

snowmaking

7. Recycled water IS clean, disease-

free.

8. How can YOU help U.S. make it

work? 7 ?
Appellants argue that another June 2002
talking points memorandum also supports
the notion that the adoption of the pro-
posed action was predetermined, quoting
part of the scripted response contained in
the memorandum: “Once we accept the
proposal, we DO support it....” Further,
they point to a note from a Forest Service
meeting in August 2002, before the Snow-
bowl had officially submitted its proposal:
“[W]e are all ambassadors of this [project]
and need to provide the same messages.”

Despite what these scripted responses
written early in the process suggest, the
balance of the administrative record suffi-
ciently demonstrates that the Forest Ser-
vice had not foreclosed all consideration of
alternatives. Among the five “objectives”
listed in the Tribal Consulation Plan are
“Get ideas on possible mitigating meas-
ures” and “Are there any additional tribal
concerns we don’t already know about.”
The full sentence from the other talking
points memorandum indicates that the
Forest Service had not settled on any par-
ticular proposal: “Once we accept the pro-
posal, we DO support it—That’'s why we
want your input now so hopefully we can
have a proposal we can all work with.”
The Forest Service was entitled to have in
mind a preferred course of action in ad-
vance, see Ass’n of Pub. Agency Custom-
ers, 126 F.3d at 1185, and Appellants are
unable to point to substantial evidence in-
dicating that the Forest Service impermis-
sibly “commit [ted ] resources prejudicing
selection of alternatives before making a
final decision.” 40 C.F.R. § 1502.2(f) (em-
phasis added).

Appellants also argue that the Forest
Service failed adequately to consider fresh
water drilling as an alternative to the use
of treated sewage effluent for snowmaking.
The Forest Service (but not the Snowbowl)
argues that the doctrine of exhaustion bars
this claim because Appellants did not raise
the issue during the comment period or in
their administrative appeal. The record
contradicts the Forest Service. In his ad-
ministrative appeal, Appellant Preston ar-
gued that the FEIS was inadequate be-
cause “an alternative was suggested for
the use of freshwater instead of reclaimed
water for snowmaking, but was summarily
dismissed.”

Appellants concede that the FEIS brief-
ly addresses multiple alternatives to using
the treated sewage effluent. They object,
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however, that the Forest Service relied on
the Snowbowl!’s studies on the feasibility of
water alternatives without conducting suf-
ficient independent investigation and with-
out disclosing sufficient information to the
public to challenge the Snowbow!’s studies.
They further argue that the Forest Ser-
vice’s “assertions regarding economic and
technical difficulties are questionable given
the exorbitantly high costs ($19,733,000)
and the technical difficulty of the selected
alternative.” To the contrary, the fact the
Snowbowl is apparently willing to incur
such costs supports the Forest Service’s
conclusion that the alternative sources of
water were not reasonable. In justifying
its elimination of the potable water alter-
native, the Forest Service cited “logistical
and economic considerations and water
availability research,” as well as “environ-
mental and political issues.” Appellants
have not shown that a fresh water alterna-
tive was reasonable in the middle of the
northern Arizona desert, and that the rela-
tively brief treatment in the FEIS was
therefore inadequate. Thus, although the
Forest Service’s discussion was indeed
brief, Appellants have not shown that the
discussion was inadequate under 40 C.F.R.
§ 1502.14(a).

C. Disclosure of Scientific Viewpoints

The Navajo Appellants claim that the
Forest Service failed to discuss and consid-
er adequately the scientific viewpoint of
Dr. Paul Torrence. Dr. Torrence ecriti-
cized the draft EIS for approving the pro-
posal despite the risks posed by endocrine-
disrupting chemicals present in treated
sewage effluent.

Regulations require an agency prepar-
ing an FEIS to “assess and consider com-
ments both individually and collectively,”
to respond to the comments, and to state
its responses in the FEIS. 40 C.F.R.
§ 1503.4(a). Although the agency need
not “set forth at full length the views with
which it disagrees,” Block, 690 F.2d at 773,
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the agency must “discuss at appropriate
points in the [FEIS] any responsible op-
posing view which was not adequately dis-
cussed in the draft statement.” 40 C.F.R.
§ 1502.9(b). Ordinarily, the agency must
attach to the FEIS “all substantive com-
ments ... whether or not the comment is
thought to merit individual discussion.”
Id. § 1503.4(b). However, if comments
have been “exceptionally voluminous,”
summaries suffice. Id. Under some cir-
cumstances, an agency’s response to a
comment need not be given in the main
body of the FEIS and may instead be
contained in a separate “comments and
responses” section. Those circumstances
arise when “many of the critical comments
prompted revisions in the body, [the agen-
cy] discussed in the body all of the envi-
ronmental problems to which the com-
ments were addressed, and [the agency]
provided thoughtful and well-reasoned re-
sponses to most of the critical comments.”
Ore. Natural Res. Council v. Marsh, 832
F.2d 1489, 1498-99 (9th Cir.1987) (as
amended), rev'd on other grounds, 490
U.S. 360, 109 S.Ct. 1851, 104 L.Ed.2d 377
(1989).

In Center for Biological Diversity, we
held that an FEIS was inadequate because
it failed “to disclose responsible scientific
opposition to the conclusion upon which it
[was] based.” 349 F.3d at 1160. The
FEIS in that case evaluated amendments
to a forest management plan, prompted by
the need to protect the habitat of the
northern goshawk. Id. at 1160-61. The
alternatives evaluated were all based upon
the scientific conclusion that the birds
were “habitat generalists.” Id. at 1160.
The agency received comments from mul-
tiple federal and state agencies citing
studies indicating that the birds were not
habitat generalists, and that therefore the
proposed plans would be inadequate. Id.
at 1162-63. The agency responded to the
comments directly via letter, but did not
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disclose or respond to them specifically in
the FEIS. Id. at 1161-62. Rather, the
FEIS merely acknowledged in a summary
comment that “[a] few commenters ex-
pressed concern that the proposed stan-
dards and guidelines for the ... northern
goshawk are grossly inadequate to protect
the birds,” and responded that “[t]he
guidelines have been developed over sev-
eral years using the best information and
scientific review available” and could “easi-
ly be updated through future amend-
ments.” Id. at 1163 (alterations in origi-
nal, quotation marks omitted). We held
that the Forest Service was required to
disclose and respond to the comments in
the FEIS itself, because the comments
were undisputedly “responsible opposing
scientific viewpoints,” and because the
FEIS’s recommendations undisputedly
“rest[ed] upon the Service’s habitat gener-
alist conclusion.” Id. at 1167.

The FEIS in this case is unlike the
FEIS in Center for Biological Diversity.
The comments of Dr. Torrence alleged by
Appellants to have been inadequately
treated in the FEIS do not represent an
undisclosed opposing viewpoint to which
the Forest Service failed to respond openly
in the FEIS. Appellants object to the dis-
triect court’s characterization of Dr. Tor-
rence’s comments as “all ... variations of
the same allegation: that the agency failed
to fully consider the range of implications
of endocrine disruptors.” 408 F.Supp.2d
at 877. They assert that Dr. Torrence’s
comments raise a broader set of issues
that the FEIS fails to disclose and discuss.
Yet the district court’s characterization is
accurate because Dr. Torrence’s comments
all econcern endocrine disruptors.

[11] The FEIS discloses, discusses,
and responds to the substance of Dr. Tor-
rence’s comments. The main body of the
FEIS contains a subsection on endocrine
disruptors that cites a range of research
and discusses the growing scientific and

governmental concern about their effects
on wildlife, humans, and the environment.
The FEIS also discloses and discusses
studies done on endocrine disruptors in the
treated sewage effluent proposed for use
in this case. The FEIS contains a table
listing the amounts of suspected disruptors
measured in the water and briefly summa-
rizes a study of its effect on various ani-
mals in experiments conducted by a
Northern Arizona University professor,
Dr. Catherine Propper. The FEIS com-
ments that the concentrations of the sus-
pected endocrine disruptors are signifi-
cantly lower in the Rio de Flag water than
in other waste water also measured in the
study, and that “the proposed use of re-
claimed water for snowmaking ... will not
result in comparable environmental expo-
sure as investigated by Dr. Propper.”
Thus, although the FEIS takes a more
sanguine view of the risk than does Dr.
Torrence, the main body of the FEIS ade-
quately discloses to the public, and makes
clear that the Forest Service considered,
the risk posed by endocrine disruptors.

D. Impact on the Regional Aquifer

[12] The Navajo Appellants claim that
the FEIS inadequately considers the envi-
ronmental impact of diverting the treated
sewage effluent from Flagstaff’s regional
aquifer. The Forest Service argues that
this claim was not exhausted in the ad-
ministrative process. We disagree. Sev-
eral comments raised the issue of divert-
ing water that would have gone into the
regional aquifer, including a comment by
the Center for Biodiversity and the Flag-
staff Activist Network, as well as a
lengthy analysis submitted by the Sierra
Club. Appellants’ administrative appeal
explicitly incorporated and reasserted by
reference the submissions of these organi-
zations. Thus, “taken as a whole,” their
appeal “provided sufficient notice to the
[agency] to afford it the opportunity to
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rectify the violations that the plaintiffs al-
leged.” Native Ecosystems Council, 304
F.3d at 899.

On the merits, Appellants claim that the
FEIS inadequately considers the environ-
mental impact of diverting the treated
sewage effluent from the aquifer. Cur-
rently, during the winter, when there is
little demand for “reclaimed water” for
irrigation and other uses, the treated sew-
age effluent is pumped into the Rio de
Flag, where it is diluted with fresh water
and percolates into the underground re-
gional aquifer. Much of the effluent used
to make artificial snow would eventually
make its way back to the aquifer, but some
water would be lost to sublimation and
evaporation. The FEIS contains extensive
analysis on the question of the impact of
this water loss on the recharge of the
regional aquifer; subchapter 3H, discussed
above, is largely devoted to the subject.

Nevertheless, Appellants argue that the
FEIS does not adequately address the cu-
mulative impact on the aquifer caused by
diverting the water. First, they argue
that the analysis is inadequate because the
FEIS states that the study area of the
watershed analysis is limited to the Hart
Prairie Watershed and the Agassiz Sub-
watershed, an area that does not include
the location where the treatment plant dis-
charges the treated sewage effluent into
the Rio de Flag. Therefore, they argue,
the analysis fails to consider the impact on
the regional aquifer caused by diverting
the effluent from the Rio de Flag. Howev-
er, the analysis of environmental impacts
is plainly not limited to the designated
“study area.” Immediately after describ-
ing the parameters of the “study area” for
the watershed analysis, the FEIS identi-
fies as one of the cumulative effects to be
analyzed the “potential long-term effects
on the regional aquifer from diversions of
reclaimed water for snowmaking.”
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Second, Appellants argue that the FEIS
is inadequate, because the Forest Service
“refused” to consider the impact of the
wastewater diversion. They point to two
portions of the FEIS that do, indeed, dis-
claim responsibility for analyzing the im-
pact on the regional aquifer. The FEIS
states that, due to an Arizona Supreme
Court decision holding that cities can sell
wastewater, “the authority of the city to
provide reclaimed water to the Snowbowl
is not subject to decision by the Forest
Service and is therefore not within the
jurisdictional purview of this analysis.” In
the comments and responses portion of the
FEIS, the Forest Service reiterates, “The
City has the legal right to put the re-
claimed water to any reasonable use they
see fit and is the responsible entity to
determine the most suitable and beneficial
use of reclaimed water.”

Nevertheless, the FEIS contains some
analysis of the environmental impact of
the diversion on the regional aquifer. Af-
ter stating that the issue “extends well
beyond the scope of the EIS” and “is
provided as general information but will
not be specifically considered in selecting
an alternative,” the Forest Service pro-
vides a quantitative analysis concluding
that the snowmaking would “result in an
estimated net average reduction in
groundwater recharge to the regional
aquifer of . ... slightly less than two per-
cent of the City of Flagstaff’s total annual
water production.” Ultimately, the FEIS
concludes that the cumulative impact is
“negligible for overall change in aquifer
recharge.” Despite the odd and back-
handed way in which it is presented, we
conclude that the analysis in the FEIS is a
“reasonably thorough discussion” of the
issue. Ctr. for Biological Diversity, 349
F.3d at 1166.

E. Social and Cultural Impacts

The Hopi Appellants argue that the
FEIS inadequately analyzes the social and
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cultural impacts of the proposed action on
the Hopi people. NEPA requires agencies
to “utilize a systematic, interdisciplinary
approach which will insure the integrated
use of the natural and social sciences and
the environmental design arts in planning
and in decisionmaking which may have an
impact on man’s environment.” 42 U.S.C.
§ 4332(2)(A). Agencies must “identify and
develop methods and procedures
which will insure that presently unquanti-
fied environmental amenities and values
may be given appropriate consideration in
decisionmaking along with economic and
technical considerations.” Id.
§ 4332(2)(B). Finally, agencies must pre-
pare an EIS for “major Federal actions
significantly affecting the quality of the
human environment.” Id. § 4332(2)(C).
The regulations define “human environ-
ment” broadly to “include the natural and
physical environment and the relationship
of people with that environment,” and note
that “[wlhen an [EIS] is prepared and
economic or social and natural or physical
environmental effects are interrelated,
then the [EIS] will discuss all of these
effects on the human environment.” 40
C.F.R. § 1508.14. The “effects” that should
be discussed include “aesthetic, historic,
cultural, economic, social, or health” ef-
fects, “whether direct, indirect, or cumula-
tive.” Id. § 1508.8.

[13] The FEIS addresses the “human
environment” through lengthy discussions
of the relationships of the Hopi and others
to the San Francisco Peaks and the impact
of the proposed action on those relation-
ships. The FEIS acknowledges that “it is
difficult to be precise in the analysis of the
impact of the proposed undertaking on the
cultural and religious systems on the
Peaks, as much of the information stems
from oral histories and a deep, underlying
belief system of the indigenous peoples
involved.” Nevertheless, the FEIS makes
clear that the Forest Service conducted an
extensive analysis of the issue, drawing

from existing literature and extensive con-
sultation with the affected tribes. The
FEIS describes at length the religious be-
liefs and practices of the Hopi and the
Navajo and the “irretrievable impact” the
proposal would likely have on those beliefs
and practices. The Forest Service has
thus satisfied its obligations under NEPA
to discuss the effects of the proposed ac-
tion on the human environment.

F. Conclusion

For the foregoing reasons, we hold that
the FEIS was inadequate with respect to
its discussion of the possible risks posed
by human ingestion of artificial snow made
from treated sewage effluent. We hold
that the FEIS was adequate in the four
other respects challenged.

V. National Historic Preservation Act

[14] If a proposed undertaking will
have an effect on historic properties to
which Indian tribes attach religious and
cultural significance, the National Historic
Preservation Act (“NHPA”) requires the
federal agency to consult with the affected
tribes before proceeding. See 16 U.S.C.
§§ 470a(d)(6), 470f; 36 C.F.R. §§ 800.1 et
seq. Under NHPA regulations, “[c]Jonsul-
tation means the process of seeking, dis-
cussing, and considering the views of other
participants, and, where feasible, seeking
agreement with them.” 36 C.F.R.
§ 800.16(D).

The Hopi Appellants argue that the For-
est Service did not meaningfully consult
with them. They concede that the Forest
Service “sought tribal consultation on the
religious and cultural significance of the
Peaks, and provided a reasonable opportu-
nity for the tribes to participate in the
process,” but they assert that those consul-
tations were meaningless because the For-
est Service prejudged the matter.
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The evidence proffered by the Hopi Ap-
pellants does not support their claim.
Their primary evidence is a letter from the
Forest Service to the tribe. The Hopi
Appellants contend that the letter shows
that the proposal ultimately approved in
the FEIS was preordained. The letter
informs the Hopi that the owner of the
Snowbowl is working on a draft proposal,
states that the Forest Service believes the
Hopi should be involved in the develop-
ment of this proposal, and asks for input
on “how the interests and concerns of the
Hopi people might best be addressed” be-
fore the Forest Service accepts the propos-
al.

The Hopi Appellants specifically object
to the following paragraph in the letter:
The proposed development of the Ari-
zona Snowbowl was the subject of a
bitter lawsuit in 1981. Hopefully by in-
volving the Hopi Tribe in planning the
development this time, we can all avoid
expensive and time-consuming litigation.
However, the result of the 1981 lawsuit
was a legal decision that allows the de-
velopment of the Arizona Snowbowl and
the construction of a number of facilities.
The Snowbowl now wishes to complete
the development, and it is important to
stress that the scope of the proposal,
with a few exceptions, is within the con-
cept approved by the court decision. It
is also important to note that all facili-
ties will stay within the permitted area.
They argue that this letter “informed
[them] at the outset that, based on its
incorrect reading of an earlier court deci-
sion (apparently referring to Wilson wv.
Block, 708 F.2d 735 (D.C.Cir.1983)), the
Forest Service had no discretion to disap-
prove the development proposed by the
Snowbowl, thus making the Proposed Ac-
tion a foregone conclusion.”
The Hopi Appellants’ interpretation mis-
construes the Forest Service’s letter. The
letter indicates that most but not all of the
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proposal is within the scope of the 1979
decision—the “few exceptions” include
snowmaking. Hence the letter specifically
notes that the Snowbowl intends to intro-
duce new components never addressed in
Wilson, thus implying that the Forest Ser-
vice need not accept the proposal. This
implication is supported by the letter’s
suggestion that consultation might avoid a
court battle. Thus, while the Forest Ser-
vice’s letter signals receptiveness to the
Snowbowl’s proposal, it does not demon-
strate that the Forest Service failed to
meaningfully consult with the Hopi.

The Hopi also incorporate by reference
the evidence that the Hualapai presented
in their argument discussed above that the
Forest Service took actions that foreclosed
the consideration of a reasonable range of
alternatives. However, because of the ex-
tensive record of consultation undertaken
by the Forest Service in this case, we
agree with the district court that “[a]l-
though the consultation process did not
end with a decision the tribal leaders sup-
ported, this does not mean that the Forest
Service’s consultation process was substan-
tively and procedurally inadequate.” 408
F.Supp.2d at 879 n. 11; see also id. at 879—
80 & n. 11 (describing the scope of the
consultations in detail).

VI. Coneclusion

In sum, we reverse the district court on
two grounds. First, we hold that the For-
est Service’s approval of the proposed ex-
pansion of the Snowbowl, including the use
of treated sewage effluent to make artifi-
cial snow, violates RFRA. Second, we hold
that the Forest Service’s FEIS does not
fulfill its obligations under NEPA because
it neither reasonably discusses the risks
posed by the possibility of human ingestion
of artificial snow made from treated sew-
age effluent nor articulates why such dis-
cussion is unnecessary. We affirm the
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district court’s grant of summary judg-
ment on Appellants’ remaining four NEPA
claims and on their NHPA claim.

AFFIRMED in part, REVERSED in
part, and REMANDED. The parties shall
bear their own costs on appeal.

w
o g KEY NUMBER SYSTEM
7

SPRINT TELEPHONY PCS, L.P., a De-
laware limited partnership, Plaintiff-
Appellant-Cross—Appellee,

and

Pacific Bell Wireless LLC, a Nevada
limited liability company, dba
Cingular Wireless, Plaintiff,

V.

COUNTY OF SAN DIEGO; Greg Cox,
in his capacity as supervisor of the
County of San Diego; Dianne Jacob,
in her capacity as supervisor of the
County of San Diego; Pam Slater, in
her capacity as supervisor of the
County of San Diego; Ron Roberts, in
his capacity as supervisor of the
County of San Diego; Bill Horn, in
his capacity as supervisor of the
County of San Diego, Defendants—Ap-
pellees—Cross—Appellants.

Nos. 05-56076, 05-56435.

United States Court of Appeals,
Ninth Circuit.

Argued and Submitted Oct. 26, 2006.
Filed March 13, 2007.

Background: Provider of wireless tele-
phone services brought action against
county, challenging county’s wireless tele-
communications ordinance (WTO). The
United States District Court for the South-
ern District of California, Barry Ted Mos-
kowitz, J., 377 F.Supp.2d 886, granted pro-
vider’s motion for permanent injunction,

but denied its damages claim. Parties
cross-appealed.

Holdings: The Court of Appeals, Bright,
Circuit Judge, held that:

(1) provider was entitled to seek perma-
nent injunction against enforcement of
WTO;

(2) WTO’s regulation of wireless facility
placement was preempted by Telecom-
munications Act; and

(3) provider could not recover money dam-
ages and fees under federal civil rights
statute.

Affirmed.

1. Zoning and Planning €568

Provider of wireless telephone ser-
vices was entitled to seek permanent in-
junction against enforcement of county
ordinance regulating placement of trans-
mission antennas, under Telecommunica-
tions Act section barring state or local
statutes or regulations prohibiting provi-
sion of telecommunications services, de-
spite claim that sole recourse was under
section of statute regulating challenges to
particular antenna siting requests. Tele-
communications Act of 1996, § 253(a), 47
U.S.C.A. § 253(a); Communications Act
of 1934, § 332(c)(T), 47 US.CA.
§ 332(c)(7).

2. Zoning and Planning ¢=14

County ordinance regulating wireless
telephone transmission antennas was
preempted by Telecommunications Act
section barring state or local statutes or
regulations prohibiting provision of tele-
communications services; ordinance’s com-
bination of application submission re-
quirements, discretion reserved to zoning
authority, public hearing requirements,
and criminal penalties for violation of use
permit had effect of impermissibly pro-
hibiting wireless service. Telecommuni-
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mandating that businesses quote all prices
inclusive of Washington’s B & O Tax. Un-
der RCW 82.04.500, businesses are allowed
to itemize the B & O Tax and pass the B &
O Tax to the consumer, so long as the tax
is disclosed to the consumer “during the
course of negotiating a purchase price.”
Appleway Chevrolet, 157 P.3d at 851 (em-
phasis in original). RCW 82.04.500 there-
fore acts as a consumer protection statute,
regulating the method of disclosure, rather
than the reasonableness or propriety of
the underlying rate.? The legislative histo-
ry of section 332(c)(3)(A) confirms that
Congress did not intend the FCA to pre-
clude the states from adopting measures
like RCW 82.04.500, but rather considered
them “other terms and conditions” that are
expressly excluded from section
332(c)(3)(A)’s preemption of rates. See
H.R.Rep. No. 103-111, at 261 (1993), re-
printed in 1993 U.S.C.C.A.N. 378, 588 (ex-
plaining that “‘terms and conditions’ ...
include such matters as customer billing
mformation and practices and billing dis-
putes and other consumer protection mat-
ters” (emphasis added)).

We hold, therefore, that the FCA does
not preempt state claims brought pursuant
to RCW 82.04.500.

IV. CONCLUSION

Having concluded that there is no feder-
al preemption of Appellant’s state law
claims, this court is of the opinion that the
matter should be vacated and remanded to
the district court for a determination of

2. Contrary to the claims of Cingular and ami-
cus curiae CTIA—The Wireless Association,
we are skeptical that requiring businesses to
quote prices on a tax-inclusive basis will nec-
essarily mislead or conceal from consumers
the effect of the state’s tax on their rates.
Cingular remains free to disclose, during ne-
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whether it has subject matter jurisdiction
over Appellant’s claims.

VACATED AND REMANDED.

O & KEY NUMBER SYSTEM

—“Hnm=

NAVAJO NATION; Havasupai Tribe;
Rex Tilousi; Dianna Uqualla; Sierra
Club; White Mountain Apache Na-
tion; Yavapai-Apache Nation; The
Flagstaff Activist Network, Plaintiffs—
Appellants,

and

Hualapai Tribe; Norris Nez; Bill Bucky
Preston; Hopi Tribe; Center for Bio-
logical Diversity, Plaintiffs,

V.

UNITED STATES FOREST SERVICE;
Nora Rasure, in her official capacity
as Forest Supervisor, Responsible Of-
ficer, Coconino National Forest; Harv
Forsgren, appeal deciding office, Re-
gional Forester, in his official capaci-
ty, Defendants—Appellees,

Arizona Snowbowl Resort Limited
Partnership, Defendant-
intervenor—Appellee.

gotiation or on customers’ bills, how much of
the purchase price is attributable to the B &
O Tax. It simply “may not add a B & O
charge as one of several fees and taxes after
[it and its customers] negotiated and agreed
upon a final purchase price.” Appleway
Chevrolet, 157 P.3d at 851.
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Navajo Nation; Hualapai Tribe; Norris
Nez; Bill Bucky Preston; Havasupai
Tribe; Rex Tilousi; Dianna Uqualla;
Sierra Club; White Mountain Apache
Nation;  Yavapai-Apache Nation;
Center for Biological Diversity; The
Flagstaff Activist Network, Plaintiffs,

and
Hopi Tribe, Plaintiff-Appellant,
V.

United States Forest Service; Nora Ras-
ure, in her official capacity as Forest
Supervisor, Responsible Officer, Co-
conino National Forest; Harv Fors-
gren, appeal deciding office, Regional
Forester, in his official capacity, De-
fendants—-Appellees,

Arizona Snowbowl Resort Limited
Partnership, Defendant-
intervenor—Appellee.

Hualapai Tribe; Norris Nez; Bill
Bucky Preston, Plaintiffs—
Appellants,

V.

United States Forest Service; Nora Ras-
ure, in her official capacity as Forest
Supervisor, Responsible Officer, Co-
conino OPINION National Forest;
Harv Forsgren, appeal deciding office,
Regional Forester, in his official ca-
pacity, Defendants—Appellees.

Nos. 06-15371, 06-15436, 06-15455.

United States Court of Appeals,
Ninth Circuit.

Argued and Submitted Dec. 11, 2007.
Filed Aug. 8, 2008.

Background: Numerous Indian tribes,
their members, and environmental organi-
zation brought action challenging the For-
est Service’s decision to authorize pro-
posed use of recycled wastewater to make
artificial snow for commercial ski resort
located in national park on mountain con-
sidered sacred by tribes. Following bench

trial, the United States District Court for
the District of Arizona, Paul G. Rosenblatt,
J., 408 F.Supp.2d 866, held that the pro-
posed use did not violate the Religious
Freedom Restoration Act (RFRA) and
granted Forest Service’s motion for sum-
mary judgment on claims brought under
National Environmental Policy Act
(NEPA) and the National Historic Preser-
vation Act (NHPA). Appeal was taken. The
Court of Appeals, William A. Fletcher, Cir-
cuit Judge, 479 F.3d 1024, affirmed in part,
reversed in part and remanded, and appli-
cation for rehearing en banc was granted.

Holdings: The Court of Appeals, Bea,
Circuit Judge, held that:

(1) proposed use of recycled wastewater to
make artificial snow for commercial ski
resort located in national park on
mountain considered sacred by some
Indian tribes would not “substantially
burden” free exercise of religion by
tribal members, within meaning of the
RFRA;

(2) Final Environmental Impact State-
ment (FEIS) prepared by Forest Ser-
vice satisfied requirements of NEPA;
and

(3) in preparing FEIS, Forest Service’s
consultation process concerning effects
on historic properties to which Indian
tribes attached religious and cultural
significance was substantively and pro-
cedurally adequate under the NHPA.

Affirmed.

William A. Fletcher, Circuit Judge, dis-
sented and filed opinion, in which Preger-
son and Fisher, Circuit Judges, joined.

1. Federal Courts €776

Court of Appeals reviews de novo dis-
trict court’s grant of summary judgment.
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2. Federal Courts &=776, 850.1

Court of Appeals reviews district
court’s conclusions of law following a bench
trial de novo and its findings of fact for
clear error.

3. Civil Rights &=1073
Indians €144

Proposed use of recycled wastewater
to make artificial snow for commercial ski
resort located in national park on moun-
tain considered sacred by some Indian
tribes would not “substantially burden”
free exercise of religion by tribal members,
within meaning of the Religious Freedom
Restoration Act (RFRA), though proposed
action might offend tribal members’ reli-
gious sensibilities and be seen as desecrat-
ing this sacred mountain, where ski resort
occupied roughly one percent of surface of
mountain, proposed use did not prevent
tribal members from accessing mountain
for purpose of carrying out religious ob-
servances, and proposed use did not coerce
tribal members to act contrary to their
religious beliefs under threat of sanctions,
nor did it eondition any governmental ben-
efit on conduct that would violate their
religious beliefs. Religious Freedom Res-
toration Act of 1993, § 3(a), 42 U.S.C.A.
§ 2000bb-1(a).

See publication Words and Phras-

es for other judicial constructions
and definitions.

4. Civil Rights ¢=1032

To establish prima facie claim for vio-
lation of the Religious Freedom Restora-
tion Act (RFRA), plaintiff must present
evidence sufficient to allow trier of fact
rationally to find existence of two ele-
ments: (1) that the activities allegedly bur-
dened by government action constitute an
“exercise of religion”; and (2) that the
government action “substantially burdens”
plaintiff’s exercise of religion; if plaintiff
cannot prove either of these two element,
then his RFRA claim fails. Religious
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Freedom Restoration Act of 1993, § 3(a),
42 U.S.C.A. § 2000bb-1(a).

5. Civil Rights €=1406

In cause of action under the Religious
Freedom Restoration Act (RFRA), once
plaintiff establishes a substantial burden
on his exercise of religion, burden of per-
suasion shifts to government to prove that
challenged government action is in further-
ance of compelling governmental interest
and is implemented by the least restrictive
means; if government cannot so prove,
then court must find an RFRA violation.
Religious Freedom Restoration Act of
1993, § 3(b), 42 U.S.C.A. § 2000bb-1(b).

6. Civil Rights ¢=1032, 1406

Government action imposes “substan-
tial burden” on free exercise of religion, so
as to shift to government the burden, in
cause of action under the Religious Free-
dom Restoration Act (RFRA), of showing
that challenged government action is in
furtherance of compelling governmental
interest and is implemented in the least
restrictive means, only when government
action forces individuals to choose between
following tenets of their religion and re-
ceiving a governmental benefit or coerces
them to act contrary to their religious
beliefs by threat of civil or criminal sanc-
tions; lesser burden is not a “substantial
burden,” within meaning of the RFRA.
Religious Freedom Restoration Act of
1993, § 3,42 U.S.C.A. § 2000bb-1.

See publication Words and Phras-
es for other judicial constructions
and definitions.

7. Statutes €=212.6

When statute does not expressly de-
fine a term of settled meaning, courts in-
terpreting statute must infer, unless stat-
ute otherwise dictates, that Congress
means to incorporate the established
meaning of that term.
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8. Civil Rights &=1032, 1073

Religious Land Use and Institutional-
ized Persons Act (RLUIPA) does not ap-
ply to federal government action, but only
to action by state or local governments,
and even as to state and local govern-
ments, it applies only to government land-
use regulations of private land, not to gov-
ernment’s management of its own land.
Religious Land Use and Institutionalized
Persons Act of 2000, § 2 et seq., 42
U.S.C.A. § 2000cc et seq.

9. Environmental Law ¢=604(6)

Final Environmental Impact State-
ment (FEIS) concerning proposed use of
recycled wastewater to make artificial
snow for commercial ski resort adequately
disclosed to public, and made clear that
Forest Service had considered, the risk
posed by endocrine disruptors, as required
by the NEPA; main body of FEIS con-
tained subsection on endocrine disruptors
which cited range of research and dis-
cussed the growing scientific and govern-
mental concern about their effects on wild-
life, humans and environment, disclosed
and discussed studies done on endocrine
disruptors in the recycled wastewater pro-
posed for use, contained table listing
amounts of suspected disruptors measured
in water, briefly summarized study of its
effect on various animals in experiments
conducted by university professor, and
commented that concentrations of suspect-
ed endocrine disruptors were significantly
lower in recycled wastewater proposed for
use than in other wastewater also meas-
ured in study, and that proposed use of
this recycled wastewater for snowmaking
would not result in comparable environ-
mental exposure. National Environmental
Policy Act of 1969, § 2 et seq., 42 U.S.C.A.
§ 4321 et seq.

10. Environmental Law €&=604(6)
Final Environmental Impact State-

ment (FEIS) concerning proposed use of
recycled wastewater to make artificial

snow for commercial ski resort adequately
considered environmental impact of divert-
ing this treated wastewater from regional
aquifer, as required by the NEPA; imme-
diately after describing parameters of
study area for watershed analysis, FEIS
identified as one of cumulative effects to be
analyzed the potential long-term effects on
regional aquifer from diversions of recy-
cled wastewater for snowmaking, and pro-
vided quantitative analysis concluding that
snowmaking would result in an estimated
net average reduction in groundwater re-
charge to regional aquifer of slightly less
than two percent of city’s total annual
water production. National Environmen-
tal Policy Act of 1969, § 102(2)(C), 42
U.S.C.A. § 4332(2)(C).

11. Environmental Law €=604(6)

Final Environmental Impact State-
ment (FEIS) prepared by Forest Service
concerning proposed use of recycled
wastewater to make artificial snow for
commercial ski resort satisfied its obli-
gations under the NEPA to discuss effects
of proposed action on human environment;
FEIS made clear that Forest Service had
conducted extensive analysis of issue,
drawing from existing literature and ex-
tensive consultation with affected Indian
tribes, and the FEIS described at length
the religious beliefs and practices of tribes
and impact that proposal would likely have
on those beliefs and practices. National
Environmental Policy Act of 1969,
§ 102(2)(A), 42 U.S.C.A. § 4332(2)(A).

12. Environmental Law €=89

In preparing Final Environmental Im-
pact Statement (FEIS) concerning pro-
posed use of recycled wastewater to make
artificial snow for commercial ski resort
located on mountain that was considered
sacred by some Indian tribes, Forest Ser-
vice’s consultation process concerning ef-
fects on historic properties to which Indian
tribes attached religious and cultural sig-
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nificance was substantively and procedur-
ally adequate under National Historic
Preservation Act (NHPA). 16 U.S.C.A.
§ 470a(d)(6).

West Codenotes

Recognized as Unconstitutional

42 U.S.C.A. § 2000bb-1, 42 U.S.C.A.
§ 2000bb-2, 42 U.S.C.A. § 2000bb-3, 42
U.S.C.A. § 2000bb-4

Howard M. Shanker (argued), Laura
Lynn Berglan, The Shanker Law Firm,
PLC, Tempe, AZ; Jack F. Trope (argued),
Association on American Indian Affairs,
Rockville, MD; Kimberly Schooley, DNA-
People’s Legal Services, Flagstaff, Ari-
zona; Terence M. Gurley and Zackeree
Kelin, DNA-People’s Legal Services, Win-
dow Rock, AZ; Lisa A. Reynolds, James
E. Scarboro (argued), Arnold & Porter
LLP, Denver, CO; Anthony S. Canty, Ly-
nelle Kym Hartway, Office of General
Counsel, The Hopi Tribe, Kykotsmovi, AZ,
for the plaintiffs-appellants.

Catherine E. Stetson (argued), Andrew
L. Spielman, Hogan & Hartson LLP,
Washington, DC; Janice M. Schneider,
Latham & Watkins LLP, Washington, DC;
Sue Ellen Wooldridge, Matthew J.
McKeown, Andrew C. Mergen, Kathryn E.
Kovacs, Lane M. McFadden (argued),
United States Department of Justice, En-
vironment & Natural Resources Division,
Washington, DC; Philip A. Robbins, Paul
G. Johnson, Michael J. O’Connor, John J.
Egbert, Jennings, Strouss & Salmon,
P.L.C., Phoenix, AZ, for the defendants-
appellees.

1. It appears that some of the Plaintiffs would
challenge any means of making artificial
snow, even if no recycled wastewater were
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Geraldine Link, National Ski Areas As-
sociation, Lakewood, CO; Ezekiel J.
Williams, Jacy T. Rock, Faegre & Benson
LLP, Denver, CO; Glenn E. Porzak, P.
Fritz Holleman, Eli A. Feldman, Porzak
Browning & Bushong LLP, Boulder, CO;
for the National Ski Areas Association as
Amicus Curiae in Support of the defen-
dants-appellees.

William Perry Pendley, Mountain States
Legal Foundation, Lakewood, CO; for the
Mountain States Legal Foundation as
Amicus Curiae in Support of the defen-
dants-appellees.

Appeal from the United States District
Court for the District of Arizona; Paul G.
Rosenblatt, District Judge, Presiding.
D.C. Nos. CV-05-01824-PGR, CV-05-
01914-PGR, CV-05-01949-PGR, CV-05-
01966-PGR.

Before: ALEX KOZINSKI, Chief
Judge, HARRY PREGERSON,
DIARMUID F. O’SCANNLAIN,
PAMELA ANN RYMER, ANDREW J.
KLEINFELD, BARRY G. SILVERMAN,
W. FLETCHER, RAYMOND C.
FISHER, RICHARD R. CLIFTON,
CARLOS T. BEA, and SANDRA S.
IKUTA, Circuit Judges.

Opinion by Judge BEA; Dissent by
Judge WILLIAM A. FLETCHER.

BEA, Circuit Judge:

In this case, American Indians ask us to
prohibit the federal government from al-
lowing the use of artificial snow for skiing
on a portion of a public mountain sacred in
their religion. At the heart of their claim
is the planned use of recycled wastewater,
which contains 0.0001% human waste, to
make artificial snow.! The Plaintiffs claim

used. Panel Oral Argument (Sept. 14, 2006)
at 12:25-12:45 (Hopi Plaintiffs).
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the use of such snow on a sacred mountain
desecrates the entire mountain, deprecates
their religious ceremonies, and injures
their religious sensibilities. We are called
upon to decide whether this government-
approved use of artificial snow on govern-
ment-owned park land violates the Reli-
gious Freedom Restoration Act of 1993
(“RFRA”), 42 U.S.C. §§ 2000bb et seq., the
National Environmental Policy Act of 1969
(“NEPA”), 42 U.S.C. §§ 4321 et seq., and
the National Historic Preservation Act
(“NHPA”), 16 U.S.C. §§ 470 et seq. We
hold that it does not, and affirm the dis-
trict court’s denial of relief on all grounds.

£

Plaintiff Indian tribes and their mem-
bers consider the San Francisco Peaks in
Northern Arizona to be sacred in their
religion? They contend that the use of
recycled wastewater to make artificial
snow for skiing on the Snowbowl, a ski
area that covers approximately one per-
cent of the San Francisco Peaks, will spiri-
tually contaminate the entire mountain and
devalue their religious exercises. The dis-
trict court found the Plaintiffs’ beliefs to
be sincere; there is no basis to challenge
that finding. The district court also found,
however, that there are no plants, springs,
natural resources, shrines with religious
significance, or religious ceremonies that
would be physically affected by the use of
such artificial snow. No plants would be
destroyed or stunted; no springs polluted;
no places of worship made inaccessible, or
liturgy modified. The Plaintiffs continue
to have virtually unlimited access to the
mountain, including the ski area, for reli-

2. The Plaintiffs-Appellants in this case are the
Navajo Nation, the Hopi Tribe, the Havasupai
Tribe, the Hualapai Tribe, the Yavapai-
Apache Nation, the White Mountain Apache
Nation, Bill Bucky Preston (a member of the
Hopi Tribe), Norris Nez (a member of the
Navajo Nation), Rex Tilousi (a member of the
Havasupai Tribe), Dianna Uqualla (a member

gious and cultural purposes. On the
mountain, they continue to pray, conduct
their religious ceremonies, and collect
plants for religious use.

Thus, the sole effect of the artificial
snow is on the Plaintiffs’ subjective spiritu-
al experience. That is, the presence of the
artificial snow on the Peaks is offensive to
the Plaintiffs’ feelings about their religion
and will decrease the spiritual fulfillment
Plaintiffs get from practicing their religion
on the mountain. Nevertheless, a govern-
ment action that decreases the spirituality,
the fervor, or the satisfaction with which a
believer practices his religion is not what
Congress has labeled a “substantial bur-
den”—a term of art chosen by Congress to
be defined by reference to Supreme Court
precedent—on the free exercise of religion.
Where, as here, there is no showing the
government has coerced the Plaintiffs to
act contrary to their religious beliefs under
the threat of sanctions, or conditioned a
governmental benefit upon conduct that
would violate the Plaintiffs’ religious be-
liefs, there is no “substantial burden” on
the exercise of their religion.

Were it otherwise, any action the federal
government were to take, including action
on its own land, would be subject to the
personalized oversight of millions of citi-
zens. Kach citizen would hold an individu-
al veto to prohibit the government action
solely because it offends his religious be-
liefs, sensibilities, or tastes, or fails to sat-
isfy his religious desires. Further, giving
one religious sect a veto over the use of
public park land would deprive others of

of the Havasupai Tribe), the Sierra Club, the
Center for Biological Diversity, and the Flag-
staff Activist Network.

The Defendants-Appellees are the United
States Forest Service; Nora Rasure, the For-
est Supervisor; Harv Forsgren, the Regional
Forester; and Intervenor Arizona Snowbowl
Resort Limited Partnership.
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the right to use what is, by definition, land
that belongs to everyone.

“[W]e are a cosmopolitan nation made
up of people of almost every conceivable
religious preference.”  Braunfeld .
Brown, 366 U.S. 599, 606, 81 S.Ct. 1144, 6
L.Ed.2d 563 (1961). Our nation recognizes
and protects the expression of a great
range of religious beliefs. Nevertheless,
respecting religious credos is one thing;
requiring the government to change its
conduct to avoid any perceived slight to
them is quite another. No matter how
much we might wish the government to
conform its conduct to our religious prefer-
ences, act in ways that do not offend our
religious sensibilities, and take no action
that decreases our spiritual fulfillment, no
government—Ilet alone a government that
presides over a nation with as many reli-
gions as the United States of America—
could function were it required to do so.
Lyng v. Nw. Indian Cemetery Protective
Ass’n, 485 U.S. 439, 452, 108 S.Ct. 1319, 99
L.Ed.2d 534 (1988).

I. Factual and Procedural
Background®

The Snowbowl ski area (“the Snow-
bowl”) is located on federally owned public
land and operates under a special use per-
mit issued by the United States Forest
Service (“the Forest Service”). Navajo
Nation v. U.S. Forest Serv., 408 F.Supp.2d
866, 883-84 (D.Ariz.2006). Specifically, the
Snowbowl is situated on Humphrey’s Peak,
the highest of the San Francisco Peaks
(“the Peaks”), located within the Coconino
National Forest in Northern Arizona. Id.

3. We find no clear error in the district court’s
findings of fact, so our statement of the facts
is based on the district court opinion. The
dissent cursorily asserts that ‘“the majority
misstates the evidence below,” Dissent at
1081, but fails to cite any fact in the opinion
that it claims to be misstated, or as to which
the district court erred in its findings of fact.
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at 869, 833. The Peaks cover about 74,000
acres. Id. at 883. The Snowbowl sits on
777 acres, or approximately one percent of
the Peaks. Id. at 883-84.

The Forest Service designated the
Snowbowl as a public recreation facility
after finding the Snowbowl “represented
an opportunity for the general public to
access and enjoy public lands in a manner
that the Forest Service could not other-
wise offer in the form of a major facility
anywhere in Arizona.” Id. at 884. The
Snowbowl has been in operation since the
1930s and is the only downhill ski area
within the Coconino National Forest.* Id.

The Peaks have long-standing religious
and cultural significance to Indian tribes.
The tribes believe the Peaks are a living
entity. Id. at 887. They conduct religious
ceremonies, such as the Navajo Blessing-
way Ceremony, on the Peaks. Id. The
tribes also collect plants, water, and other
materials from the Peaks for medicinal
bundles and tribal healing ceremonies. Id.
According to the tribes, the presence of
the Snowbowl desecrates for them the
spirituality of the Peaks. Id. Certain Indi-
an religious practitioners believe the dese-
cration of the Peaks has caused many di-
sasters, including the September 11, 2001
terrorist attacks, the Columbia Space
Shuttle accident, and increases in natural
disasters. Id.

This case is not the first time Indian
tribes have challenged the operation of the
Snowbowl. In 1981, before the enactment
of RFRA, the tribes brought a challenge to
the Forest Service’s approval of a number

4. In addition to downhill skiing, many other
activities are conducted on the Peaks: sheep
and cattle grazing, timber harvesting, road
building, mining, motorcross, mountain bik-
ing, horseback riding, hiking, and camping.
Navajo Nation, 408 F.Supp.2d at 884. Fur-
ther, gas and electric transmission lines, wa-
ter pipelines, and cellular towers are located
on the Peaks. Id.
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of upgrades to the Snowbowl, including the
installation of new lifts, slopes, and facili-
ties. See Wilson v. Block, 708 F.2d 735,
739 (D.C.Cir.1983).> The tribes asserted
that the approved upgrades would “seri-
ously impair their ability to pray and con-
duct ceremonies upon the Peaks” and to
gather from the Peaks sacred objects nec-
essary to their religious practices. Id. at
740. According to the tribes, this consti-
tuted an unconstitutional burden on the
exercise of their religion under the Free
Exercise Clause of the First Amendment.
Id.

The D.C. Circuit in Wilson rejected the
Indian tribes’ challenge to the upgrades.
Id. at 739-45. Although the court noted
that the proposed upgrades would cause
the Indians “spiritual disquiet,” the up-
grades did not impose a sufficient burden
on the exercise of their religion: “Many
government actions may offend religious
believers, and may cast doubt upon the
veracity of religious beliefs, but unless
such actions penalize faith, they do not
burden religion.” Id. at 741-42. The In-
dian tribes have continued to conduct reli-
gious activities on the Peaks ever since.
Navajo Nation, 408 F.Supp.2d at 884.

With this brief background, we turn to
the Plaintiffs’ challenge in this case. In
2002, the Snowbowl submitted a proposal
to the Forest Service to upgrade its opera-
tions. Id. at 885. The proposal included a
request for artificial snowmaking from re-
cycled wastewater for use on the Snow-
bowl. Id. The Snowbowl had suffered

5. At the time Wilson was decided, artificial
snow from recycled wastewater was not used
on the Snowbowl and was thus not at issue.

6. The recycled wastewater that will be used
at the Snowbowl “will undergo specific ad-
vanced treatment requirements, including
tertiary treatment with disinfection. In addi-
tion, the reclaimed water will comply with
specific monitoring requirements, including
frequent microbiological testing to assure pa-

highly variable snowfall for several years;
this resulted in operating losses that
threatened its ski operation. Id. at 884-
85, 907. Indeed, the district court found
that artificial snowmaking is “needed to
maintain the viability of the Snowbowl as a
public recreational resource.” Id. at 907.

The recycled wastewater to be used for
snowmaking is classified as “A+” by the
Arizona Department of Environmental
Quality (“ADEQ”).% Id. at 887. A+ recy-
cled wastewater is the highest quality of
recycled wastewater recognized by Ari-
zona law and may be safely and beneficial-
ly used for many purposes, including irri-
gating school ground landscapes and food
crops. See Ariz. Admin. Code R18-11-309
tbl. A. Further, the ADEQ has specifical-
ly approved the use of recycled wastewater
for snowmaking. Id.

In addition to being used to make snow,
the recycled wastewater also will be used
for fire suppression on the Peaks. Nawvajo
Nation, 408 F.Supp.2d at 886. The pipe-
line that will transport the recycled waste-
water to the Snowbowl will be equipped
with fire hydrants to provide water for fire
suppression in rural residential areas and
to fight forest fires. Id. Further, a reser-
voir of recycled wastewater will be kept on
the Snowbowl for forest fire suppression.
Id.

The Forest Service conducted an exten-
sive review of the Snowbowl’s proposal.
As part of its review, the Forest Service
made more than 500 contacts with Indian

thogens are removed, and reporting require-
ments.”  Navajo Nation, 408 F.Supp.2d at
887. Further, the recycled wastewater will
“comply with extensive treatment and moni-
toring requirements under three separate
permit programs: the Arizona Pollutant Dis-
charge Elimination System (‘AZPDES’) Per-
mit, the Arizona Aquifer Protection Permit
Program, and the Water Reuse Program.”

Id.
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tribes, including between 40 and 50 meet-
ings, to determine the potential impact of
the proposal on the tribes.” Id. at 885. In
a December 2004 Memorandum of Agree-
ment, the Forest Service committed to,
among other things: (1) continue to allow
the tribes access to the Peaks, including
the Snowbowl, for cultural and religious
purposes; and (2) work with the tribes
periodically to inspect the conditions of the
religious and cultural sites on the Peaks
and ensure the tribes’ religious activities
on the Peaks are uninterrupted. Id. at
900-01.

Following the review process, the For-
est Supervisor approved the Snowbowl’s
proposal, including the use of recycled
wastewater to make artificial snow, and
issued a Final Environmental Impact
Statement and a Record of Decision in
February 2005. Id. at 885-86. The Plain-
tiffs appealed the Forest Supervisor’s deci-
sion approving the Snowbowl’s proposal to
an administrative appeal board within the
Forest Service. Id. In June 2005, the
Forest Service issued its final administra-
tive decision and affirmed the Forest Su-

7. Of course, the impact of the Snowbowl pro-
posal on the American Indian tribes is not the
only factor the Forest Service must consider
in administering the Coconino National For-
est. Congress has directed the Forest Service
to manage the National Forests for “outdoor
recreation, range, timber, watershed, and
wildlife and fish purposes.” 16 U.S.C. § 528.
Additionally, the Forest Service must follow a
number of other directives under federal laws
and executive orders in administering the Co-
conino National Forest, including, but not
limited to: NEPA; NHPA; the Endangered
Species Act of 1973 (“ESA”), 16 U.S.C.
§ 1531 et seq.; the National Forest Ski Area
Permit Act of 1986, 16 U.S.C. § 497b; the
Wilderness Act, 16 U.S.C. § 1131 et seq.; and
the Multiple-Use Sustained-Yield Act of 1960,
16 U.S.C. 88 528 et seq. Navajo Nation, 408
F.Supp.2d at 896.

The Forest Service’s task is complicated by
the number of sacred sites under its jurisdic-
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pervisor’s approval of the proposed up-
grades. Id. at 886.

After their unsuccessful administrative
appeal, the Plaintiffs filed this action in
federal district court. The Plaintiffs al-
leged that the Forest Service’s authoriza-
tion of the use of recycled wastewater on
the Snowbowl violates: (1) RFRA; (2)
NEPA; (3) NHPA; (4) ESA; (5) the
Grand Canyon National Park Enlargement
Act (“GCEA”), 16 U.S.C. § 228i; and (6)
the National Forest Management Act of
1976 (“NFMA”), 16 U.S.C. §§ 1600 et seq.’
Id. at 871. Following cross-motions for
summary judgment, the district court de-
nied the Plaintiffs’ motions for summary
judgment and granted the Defendants’ mo-
tion for summary judgment on all claims,
except the RFRA claim. Id. at 869, 908.

After an 1l1-day bench trial on the
RFRA claim, the district court held that
the proposed upgrades, including the use
of recycled wastewater to make artificial
snow on the Peaks, do not violate RFRA.
Id. at 883, 907. The district court found
that the upgrades did not bar the Plain-
tiffs’ “access, use, or ritual practice on any
part of the Peaks.” Id. at 905. As a

tion. In the Coconino National Forest alone,
there are approximately a dozen mountains
recognized as sacred by American Indian
tribes. Id. at 897. The district court found
the tribes hold other landscapes to be sacred
as well, such as canyons and canyon systems,
rivers and river drainages, lakes, discrete me-
sas and buttes, rock formations, shrines, gath-
ering areas, pilgrimage routes, and prehistor-
ic sites. Id. Within the Southwestern Region
forest lands alone, there are between 40,000
and 50,000 prehistoric sites. Id. The district
court also found the Navajo and the Hualapai
Plaintiffs consider the entire Colorado River
to be sacred. Id. at 897-98. New sacred
areas are continuously being recognized by
the Plaintiffs. Id. at 898.

8. On appeal, the Plaintiffs have abandoned
their claims under the ESA, GCEA, and
NFMA, leaving only the RFRA, NEPA, and
NHPA claims.
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result, the court held that the Plaintiffs
had failed to demonstrate the Snowbowl
upgrade “coerces them into violating their
religious beliefs or penalizes their religious
activity,” as required to establish a sub-
stantial burden on the exercise of their
religion under RFRA. Id.

A three-judge panel of this court re-
versed the district court in part, holding
that the use of recycled wastewater on the
Snowbowl violates RFRA, and in one re-
spect, that the Forest Service failed to
comply with NEPA. See Navajo Nation v.
U.S. Forest Serv., 479 F.3d 1024, 1029 (9th
Cir.2007). The panel affirmed the grant of
summary judgment to the Defendants on
four of five NEPA claims and the NHPA
claim. Id. We took the case en banc to
revisit the panel’s decision and to clarify
our circuit’s interpretation of “substantial
burden” under RFRA.

II. Standard of Review

[1,2] We review de movo the district
court’s grant of summary judgment.
Muckleshoot Indian Tribe v. U.S. Forest
Serv., 177 F.3d 800, 804 (9th Cir.1999).
We review the district court’s conclusions
of law following a bench trial de novo and
its findings of fact for clear error. Lentini
v. Cal. Ctr. for the Arts, Escondido, 370
F.3d 837, 843 (9th Cir.2004).

III. Religious Freedom Restoration
Act of 1993

[3] Plaintiffs contend the use of artifi-
cial snow, made from recycled wastewater,

9. The Defendants do not contend RFRA is
inapplicable to the government’s use and
management of its own land, which is at issue
in this case. Because this issue was not
raised or briefed by the parties, we have no
occasion to consider it. Therefore, we as-
sume, without deciding, that RFRA applies to
the government’s use and management of its
land, and conclude there is no RFRA violation
in this case.

on the Snowbowl imposes a substantial
burden on the free exercise of their reli-
gion, in violation of the Religious Freedom
Restoration Act of 1993 (“RFRA”), 42
U.S.C. §§ 2000bb et seq. We hold that the
Plaintiffs have failed to establish a RFRA
violation. The presence of recycled waste-
water on the Peaks does not coerce the
Plaintiffs to act contrary to their religious
beliefs under the threat of sanctions, nor
does it condition a governmental benefit
upon conduct that would violate their reli-
gious beliefs, as required to establish a
“substantial burden” on religious exercise
under RFRA.?

RFRA was enacted in response to the
Supreme Court’s decision in Employment
Division v. Smith, 494 U.S. 872, 110 S.Ct.
1595, 108 L.Ed.2d 876 (1990)."° In Swmith,
the Supreme Court held that the Free
Exercise Clause does not bar the govern-
ment from burdening the free exercise of
religion with a “valid and neutral law of
general applicability.” Id. at 879, 110
S.Ct. 1595 (citation and internal quotation
marks omitted). Applying that standard,
the Smith Court rejected the Free Exer-
cise Clause claims of the plaintiffs, who
were denied state unemployment compen-
sation after being discharged from their
jobs for ingesting peyote for religious pur-
poses. Id. at 890, 110 S.Ct. 1595.

Congress found that in Smith, the “Su-
preme Court virtually eliminated the re-
quirement that the government justify
burdens on religious exercise imposed by
laws neutral toward religion.” 42 U.S.C.

10. In City of Boerne v. Flores, 521 U.S. 507,
117 S.Ct. 2157, 138 L.Ed.2d 624 (1997), the
Supreme Court invalidated RFRA as applied
to the States and their subdivisions, holding
RFRA exceeded Congress’s powers under the
Enforcement Clause of the Fourteenth
Amendment. Id. at 532, 536, 117 S.Ct. 2157.
We have held that RFRA remains operative as
to the federal government. See Guam wv.
Guerrero, 290 F.3d 1210, 1220-22 (9th Cir.
2002).
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§ 2000bb(a)(4). Congress further found
that “laws ‘neutral’ toward religion may
burden religious exercise as surely as laws
intended to interfere with religious exer-
cise.” Id. § 2000bb(a)(2). With the enact-
ment of RFRA, Congress created a cause
of action for persons whose exercise of
religion is substantially burdened by a gov-
ernment action, regardless of whether the
burden results from a neutral law of gen-
eral applicability. See id. § 2000bb-1.
RFRA states, in relevant part:

(a) In general

Government shall not substantially bur-

den a person’s exercise of religion even

if the burden results from a rule of

general applicability, except as provided

in subsection (b) of this section.

(b) Exception

Government may substantially burden a

person’s exercise of religion only if it

demonstrates that application of the

burden to the person—

(1) is in furtherance of a compelling gov-

ernmental interest; and

(2) is the least restrictive means of fur-

thering that compelling governmental

interest.

Id.

[4,5] To establish a prima facie RFRA
claim, a plaintiff must present evidence
sufficient to allow a trier of fact rationally
to find the existence of two elements.
First, the activities the plaintiff claims are
burdened by the government action must
be an “exercise of religion.” See 1id.
§ 2000bb-1(a). Second, the government
action must “substantially burden” the
plaintiff’s exercise of religion. See id. If
the plaintiff cannot prove either element,
his RFRA claim fails. Conversely, should
the plaintiff establish a substantial burden
on his exercise of religion, the burden of
persuasion shifts to the government to
prove that the challenged government ac-
tion is in furtherance of a “compelling gov-
ernmental interest” and is implemented by
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“the least restrictive means.” See 1id.
§ 2000bb-1(b). If the government cannot
so prove, the court must find a RFRA
violation.

We now turn to the application of these
principles to the facts of this case. The
first question is whether the activities
Plaintiffs claim are burdened by the use of
recycled wastewater on the Snowbowl con-
stitute an “exercise of religion.” RFRA
defines “exercise of religion” as “any exer-
cise of religion, whether or not compelled
by, or central to, a system of religious
belief.” 42 U.S.C. § 2000bb-2(4); 42
U.S.C. § 2000cc-5(7)(A). The Defendants
do not contest the district court’s holding
that the Plaintiffs’ religious beliefs are sin-
cere and the Plaintiffs’ religious activities
on the Peaks constitute an “exercise of
religion” within the meaning of RFRA.

The crux of this case, then, is whether
the use of recycled wastewater on the
Snowbowl imposes a “substantial burden”
on the exercise of the Plaintiffs’ religion.
RFRA does not specifically define “sub-
stantial burden.” Fortunately, we are not
required to interpret the term by our own
lights. Rather, we are guided by the ex-
press language of RFRA and decades of
Supreme Court precedent.

A.

Our interpretation begins, as it must,
with the statutory language. RFRA’s
stated purpose is to “restore the compel-
ling interest test as set forth in Sherbert v.
Verner, 374 U.S. 398, 83 S.Ct. 1790, 10
L.Ed.2d 965 (1963) and Wisconsin v. Yo-
der, 406 U.S. 205, 92 S.Ct. 1526, 32
L.Ed.2d 15 (1972) and to guarantee its
application in all cases where free exercise
of religion is substantially burdened.” 42
U.S.C. § 2000bb(b)(1). RFRA further
states “the compelling interest test as set
forth in ... Federal court rulings [prior to
Smith] is a workable test for striking
sensible balances between religious liberty
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and competing prior governmental inter-
ests.” Id. § 2000bb(a)(5).

Of course, the “compelling interest test”
cited in the above-quoted RFRA provisions
applies only if there is a substantial bur-
den on the free exercise of religion. That
is, the government is not required to prove
a compelling interest for its action or that
its action involves the least restrictive
means to achieve its purpose, unless the
plaintiff first proves the government action
substantially burdens his exercise of reli-
gion. The same cases that set forth the
compelling interest test also define what
kind or level of burden on the exercise of
religion is sufficient to invoke the compel-
ling interest test. See Hernandez .
Comm’r, 490 U.S. 680, 699, 109 S.Ct. 2136,
104 L.Ed.2d 766 (1989) (noting the “free
exercise inquiry asks whether government
has placed a substantial burden” on the
free exercise of religion (citing Yoder and
other pre-Smith decisions)). Therefore,
the cases that RFRA expressly adopted
and restored—=Sherbert, Yoder, and federal
court rulings prior to Smith—also control
the “substantial burden” inquiry.

It is to those decisions we now turn.

B.

In Sherbert, a Seventh-day Adventist
was fired by her South Carolina employer
because she refused to work on Saturdays,
her faith’s day of rest. Sherbert, 374 U.S.
at 399, 83 S.Ct. 1790. Sherbert filed a
claim for unemployment compensation
benefits with the South Carolina Employ-
ment Security Commission, which denied
her claim, finding she had failed to accept
work without good cause. Id. at 399-401,

11. As the Supreme Court later elaborated:
Where the state conditions receipt of an
important benefit upon conduct proscribed
by a religious faith, or where it denies such
a benefit because of conduct mandated by
religious belief, thereby putting substantial
pressure on an adherent to modify his be-
havior and to violate his beliefs, a burden

83 S.Ct. 1790. The Supreme Court held
South Carolina could not, under the Free
Exercise Clause, condition unemployment
compensation so as to deny benefits to
Sherbert because of the exercise of her
faith. Such a condition unconstitutionally
forced Sherbert “to choose between follow-
ing the precepts of her religion and forfeit-
ing benefits, on the one hand, and aban-
doning one of the precepts of her religion
in order to accept work, on the other
hand.” Id. at 404, 83 S.Ct. 1790.1!

In Yoder, defendants, who were mem-
bers of the Amish religion, were convicted
of violating a Wisconsin law that required
their children to attend school until the
children reached the age of sixteen, under
the threat of criminal sanctions for the
parents. Yoder, 406 U.S. at 207-08, 92
S.Ct. 1526. The defendants sincerely be-
lieved their children’s attendance in high
school was “contrary to the Amish religion
and way of life.” Id. at 209, 92 S.Ct. 1526.
The Supreme Court reversed the defen-
dants’ convictions, holding the application
of the compulsory school-attendance law to
the defendants “unduly burden[ed]” the
exercise of their religion, in violation of the
Free Exercise Clause. Id. at 207, 220, 92
S.Ct. 1526. According to the Court, the
Wisconsin law “affirmatively compel[led
the defendants], under threat of criminal
sanction, to perform acts undeniably at
odds with fundamental tenets of their reli-
gious beliefs.” Id. at 218, 92 S.Ct. 1526.

[6] The Supreme Court’s decisions in
Sherbert and Yoder, relied upon and incor-
porated by Congress into RFRA, lead to
the following conclusion: Under RFRA, a

upon religion exists. While the compulsion
may be indirect, the infringement upon free
exercise is nonetheless substantial.
Thomas v. Review Bd. of Ind. Employment
Sec. Div., 450 U.S. 707, 717-18, 101 S.Ct.
1425, 67 L.Ed.2d 624 (1981) (emphasis add-
ed) (discussing Sherbert ).
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“substantial burden” is imposed only when
individuals are forced to choose between
following the tenets of their religion and
receiving a governmental benefit (Sher-
bert) or coerced to act contrary to their
religious beliefs by the threat of civil or
criminal sanctions (Yoder). Any burden
imposed on the exercise of religion short of
that described by Sherbert and Yoder is
not a “substantial burden” within the
meaning of RFRA, and does not require
the application of the compelling interest
test set forth in those two cases.

Applying Sherbert and Yoder, there is no
“substantial burden” on the Plaintiffs’ ex-
ercise of religion in this case. The use of
recycled wastewater on a ski area that
covers one percent of the Peaks does not
force the Plaintiffs to choose between fol-
lowing the tenets of their religion and re-
ceiving a governmental benefit, as in Sher-
bert. The use of recycled wastewater to
make artificial snow also does not coerce
the Plaintiffs to act contrary to their reli-

12. The dissent’s assertion that we misunder-
stand the ‘“‘nature of religious belief and prac-
tice” is misplaced. See Dissent at 1096. One
need not study the writings of Sir Francis
Bacon, id. at 1080-81, or William James, id.
at 1096, to understand “religious exercise in-
variably, and centrally, involves a ‘subjective
spiritual experience.”” Id. at 1096. We
agree with the dissent that spiritual fulfill-
ment is a central part of religious exercise.
We also note that the Indians’ conception of
their lives as intertwined with particular
mountains, rivers, and trees, which are divine
parts of their being, is very well explained in
the dissent. Nevertheless, the question in this
case is not whether a subjective spiritual ex-
perience constitutes an “‘exercise of religion”
under RFRA. That question is undisputed:
The Indians’ religious activities on the Peaks,
including the spiritual fulfillment they derive
from such religious activities, are an ‘‘exer-
cise of religion.”

Rather, the sole question is whether a gov-
ernment action that affects only subjective
spiritual fulfillment “substantially burdens”
the exercise of religion. For all of the rich
complexity that describes the profound inte-
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gion under the threat of civil or criminal
sanctions, as in Yoder. The Plaintiffs are
not fined or penalized in any way for prac-
ticing their religion on the Peaks or on the
Snowbowl. Quite the contrary: the For-
est Service “has guaranteed that religious
practitioners would still have access to the
Snowbowl” and the rest of the Peaks for
religious purposes. Nawvajo Nation, 408
F.Supp.2d at 905.

The only effect of the proposed up-
grades is on the Plaintiffs’ subjective, emo-
tional religious experience. That is, the
presence of recycled wastewater on the
Peaks is offensive to the Plaintiffs’ reli-
gious sensibilities. To plaintiffs, it will
spiritually desecrate a sacred mountain
and will decrease the spiritual fulfillment
they get from practicing their religion on
the mountain. Nevertheless, under Su-
preme Court precedent, the diminishment
of spiritual fulfillment—serious though it
may be—is not a “substantial burden” on
the free exercise of religion.!2

gration of man and mountain into one, the
burden of the recycled wastewater can only
be expressed by the Plaintiffs as damaged
spiritual feelings. Under Supreme Court
precedent, government action that diminishes
subjective spiritual fulfillment does not “sub-
stantially burden” religion.

Indeed, the Supreme Court in Yoder drew
the same distinction between objective and
subjective effect on religious exercise that the
dissent criticizes us for drawing today: ‘“‘Nor
is the impact of the compulsory-attendance
law confined to grave interference with im-
portant Amish religious tenets from a subjec-
tive point of view. It carries with it precisely
the kind of objective danger to the free exer-
cise of religion that the First Amendment was
designed to prevent.” Yoder, 406 U.S. at 218,
92 S.Ct. 1526 (emphasis added). Contrary to
the dissent’s assertions, in Yoder, it was not
the effect of the high school’s secular edu-
cation on the children’s subjective religious
sensibilities that constituted the undue burden
on the free exercise of religion. Rather, the
undue burden was the penalty of criminal
sanctions on the parents for refusing to enroll
their children in such school. See Lyng, 485
U.S. at 457, 108 S.Ct. 1319 (“[T]here is noth-
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The Supreme Court’s decision in Lyng
v. Northwest Indian Cemetery Protective
Assn, 485 U.S. 439, 108 S.Ct. 1319, 99
L.Ed.2d 534 (1988), is on point. In Lyng,
Indian tribes challenged the Forest Ser-
vice’s approval of plans to construct a log-
ging road in the Chimney Rock area of the
Six Rivers National Forest in California.
Id. at 442, 108 S.Ct. 1319. The tribes
contended the construction would interfere
with their free exercise of religion by dis-
turbing a sacred area. Id. at 442-43, 108
S.Ct. 1319. The area was an “integral and
indispensable part” of the tribes’ religious
practices, and a Forest Service study con-
cluded the construction “would cause seri-
ous and irreparable damage to the sacred
areas.” Id. at 442, 108 S.Ct. 1319 (cita-

ing whatsoever in the Yoder opinion to sup-
port the proposition that the ‘impact’ on the
Amish religion would have been constitution-
ally problematic if the statute at issue had not
been coercive in nature.”’); Yoder, 406 U.S. at
218, 92 S.Ct. 1526 (“The impact of the com-
pulsory-attendance law on respondents’ prac-
tice of the Amish religion is not only severe,
but inescapable, for the Wisconsin law affir-
matively compels them, under threat of crimi-
nal sanction, to perform acts undeniably at
odds with fundamental tenets of their reli-
gious beliefs.”). Likewise, in Sherbert, the
protected interest was the receipt of unem-
ployment benefits and not, as the dissent con-
tends, the right to take religious rest on Satur-
day. See Sherbert, 374 U.S. at 410, 83 S.Ct.
1790 (“This holding ... reaffirms a principle
that ... no State may exclude ... the mem-
bers of any ... faith, because of their faith, or
lack of it, from receiving the benefits of public
welfare legislation.” (citations and internal
quotation marks omitted)). The Sherbert
Court certainly did not hold public employers
were required not to work their Seventh-day
Adventist employees on Saturdays, or not to
fire them if they refused to work on Satur-
days. Hence, the protected interest was not a
mandatory day off, but the money from unem-
ployment benefits that voluntarily taking the
day off would otherwise forfeit.

13. That Lyng was a Free Exercise Clause, not
RFRA, challenge is of no material conse-
quence. Congress expressly instructed the

tions and internal quotation marks omit-
ted).

The Supreme Court rejected the Indian
tribes’ Free Exercise Clause challenge.’®
The Court held the government plan,
which would “diminish the sacredness” of
the land to Indians and “interfere signifi-
cantly” with their ability to practice their
religion, did not impose a burden “heavy

”»

enough” to violate the Free Exercise
Clause. Id. at 447-49, 108 S.Ct. 1319."
The plaintiffs were not “coerced by the
Government’s action into violating their re-
ligious beliefs” (as in Yoder) nor did the
“governmental action penalize religious ac-
tivity by denying [the plaintiffs] an equal
share of the rights, benefits, and privileges

courts to look to pre-Smith Free Exercise
Clause cases, which include Lyng, to interpret
RFRA. See 42 U.S.C. § 2000bb(a)(5) (“[Tlhe
compelling interest test as set forth in ...
Federal court rulings [prior to Smith] is a
workable test for striking sensible balances
between religious liberty and competing prior
governmental interests.”).

14. Our dissenting colleague is therefore incor-
rect in his assertion that “Lyng did not hold
that the road at issue would cause no ‘sub-
stantial burden’ on religious exercise.” See
Dissent at 1089-90. Although Lyng did not
use the precise phrase ‘“‘substantial burden,”
it squarely held the government plan did not
impose a “burden ... heavy enough” on reli-
gious exercise to trigger the compelling inter-
est test: ‘It is undisputed that the Indian
respondents’ beliefs are sincere and that the
Government’s proposed actions will have se-
vere adverse effects on the practice of their
religion. Those respondents contend that the
burden on their religious practices is heavy
enough to violate the Free Exercise Clause
unless the Government can demonstrate a
compelling need [in its project.] We dis-
agree.” Lyng, 485 U.S. at 447, 108 S.Ct.
1319. Thus, Lyng declined to require the
government to show a compelling interest
because the burden on the exercise of the
Indians’ religion was not “heavy enough”—
not, as the dissent asserts, despite the pres-
ence of a substantial burden on the exercise
of their religion. See Dissent at 1089-90.
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enjoyed by other citizens” (as in Sherbert ).
See id. at 449, 108 S.Ct. 1319.

The Lyng Court, with language equally

applicable to this case, further stated:
The Government does not dispute, and
we have no reason to doubt, that the
logging and road-building projects at is-
sue in this case could have devastating
effects on traditional Indian religious
practices.

* ok ok

Even if we assume that . .. the [logging]
road will “virtually destroy the ... Indi-
ans’ ability to practice their religion,”
the Constitution simply does not provide
a principle that could justify upholding
[the plaintiffs’] legal claims. However
much we might wish that it were other-
wise, government simply could not oper-
ate if it were required to satisfy every
citizen’s religious needs and desires. A
broad range of government activities—
from social welfare programs to foreign
aid to conservation projects—will always
be considered essential to the spiritual
well-being of some citizens, often on the
basis of sincerely held religious beliefs.
Others will find the very same activities
deeply offensive, and perhaps incompati-
ble with their own search for spiritual
fulfillment and with the tenets of their
religion.

B

No disrespect for these practices is im-
plied when one notes that such beliefs
could easily require de facto beneficial
ownership of some rather spacious
tracts of public property.

£

The Constitution does not permit gov-
ernment to discriminate against reli-
gions that treat particular physical sites
as sacred, and a law prohibiting the
Indian respondents from visiting the
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Chimney Rock area would raise a differ-
ent set of constitutional questions.
Whatever rights the Indians may have
to the use of the area, however, those
rights do not divest the Government of
its right to use what 1is, after all, its
lamd.

Id. at 451-53, 108 S.Ct. 1319 (citation omit-
ted) (last emphasis added).

Like the Indians in Lyng, the Plaintiffs
here challenge a government-sanctioned
project, conducted on the government’s
own land, on the basis that the project will
diminish their spiritual fulfillment. Even
were we to assume, as did the Supreme
Court in Lyng, that the government action
in this case will “virtually destroy the ...
Indians’ ability to practice their religion,”
there is nothing to distinguish the road-
building project in Lyng from the use of
recycled wastewater on the Peaks. We
simply cannot uphold the Plaintiffs’ claims
of interference with their faith and, at the
same time, remain faithful to Lyng’s dic-
tates.

According to the Plaintiffs, Lyng is not
controlling in this RFRA case because the
Lyng Court refused to apply the Sherbert
test that was expressly adopted in RFRA.
Hopi Br. at 40. In support, the Plaintiffs
cite the Supreme Court’s statement in
Smith that Lyng “declined to apply Sher-
bert analysis to the Government’s logging
and road construction activities on lands
used for religious purposes by several Na-
tive American Tribes.” Smith, 494 U.S. at
883, 110 S.Ct. 1595. This contention is
unpersuasive.

“The Sherbert analysis” to which the
Supreme Court referred in the quoted sen-
tence from Smith is the Sherbert “compel-
ling interest” test. See id. (noting that in
recent cases, including Lyng, the Court
had upheld the application of a valid and
neutral law “regardless of whether it was
necessary to effectuate a compelling inter-
est” under Sherbert). But the Sherbert
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compelling interest test is triggered only
when there is a cognizable burden on the
free exercise of religion. Lyng declined to
apply the compelling interest test from
Sherbert, not because Lyng purported to
overrule or reject Sherbert’s analysis, but
because the burden on the exercise of reli-
gion that was present in Sherbert was
missing in Lyng.

The Lyng Court held the government’s
road-building project in that case, unlike in
Sherbert, did not deny the Plaintiffs “an
equal share of the rights, benefits, and
privileges enjoyed by other -citizens.”
Lyng, 485 U.S. at 449, 108 S.Ct. 1319. In
Sherbert, the plaintiff could not get unem-
ployment compensation, available to all
other South Carolinians. In Lyng, all
park users, including the Indians, could
use the new road and the lands to which it
led. Because the government action did
not “burden” the exercise of the Indians’
religion, the Lyng Court had no occasion
to require the government to present a
compelling interest for its road-building.
Thus, Lyng is consistent with the Sherbert
standard codified in RFRA and forecloses
the Plaintiffs’ RFRA claims in this case.

Finally, the Supreme Court’s pre-Smith
decision in Bowen v. Roy, 476 U.S. 693,
106 S.Ct. 2147, 90 L.Ed.2d 735 (1986), is
also on point. In Bowen, the parents of an
American Indian child brought a Free Ex-
ercise Clause challenge to the statutory
requirement to obtain a Social Security
Number for their daughter in order to
receive certain welfare benefits. Id. at
695-96, 106 S.Ct. 2147. The plaintiffs be-
lieved the government’s use of a Social
Security Number would “ ‘rob the spirit’ of
[their] daughter and prevent her from at-
taining greater spiritual power.” Id. at
696, 106 S.Ct. 2147. The Bowen Court

15. Our circuit’s RFRA jurisprudence is con-
sistent with the Supreme Court’s pre-Smith
precedent examined in this section. In Guam
v. Guerrero, 290 F.3d 1210 (9th Cir.2002), we

rejected the plaintiffsS’ Free Exercise

Clause claims and stated:
Never to our knowledge has the Court
interpreted the First Amendment to re-
quire the Government itself to behave in
ways that the individual believes will
further his or her spiritual development
or that of his or her family. The Free
Exercise Clause simply cannot be under-
stood to require the Government to con-
duct its own internal affairs in ways that
comport with the religious beliefs of par-
ticular citizens. Just as the Government
may not insist that [the plaintiffs] en-
gage in any set form of religious observ-
ance, so [the plaintiffs] may not demand
that the Government join in their chosen
religious practices by refraining from
using a number to identify their daugh-
ter. “[Tlhe Free Exercise Clause is
written in terms of what the government
cannot do to the individual, not in terms
of what the individual can extract from
the government.”

Id. at 699-700, 106 S.Ct. 2147 (quoting
Sherbert, 374 U.S. at 412, 83 S.Ct. 1790
(Douglas, J., concurring)) (emphasis in
original).

The plaintiffs in Bowen could not force
the government to alter its internal man-
agement procedures to identify their
daughter by her name, even though they
believed the use of a Social Security Num-
ber would prevent her from attaining
greater spiritual power. It necessarily fol-
lows that the Plaintiffs in this case, despite
their sincere belief that the use of recycled
wastewater on the Peaks will spiritually
desecrate a sacred mountain, cannot dic-
tate the decisions that the government
makes in managing “what is, after all, its
land.” See Lyng, 485 U.S. at 453, 108
S.Ct. 1319 (emphasis in original).®

held that a Guam statute criminalizing the
importation of marijuana did not substantially
burden the practice of Rastafarianism under
RFRA, even though “marijuana use is sacra-
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C.

For six principal reasons, the Plaintiffs
and the dissent would have us depart from
the Supreme Court’s pre-Smith jurispru-
dence in interpreting RFRA. We decline to
do so and will address each of their con-
tentions in turn.

First, the dissent asserts our interpreta-
tion of “substantial burden” is inconsistent
with the dictionary definition of that term.
Dissent at 1086-87. According to the dis-
sent, “[bJecause Congress did not define
‘substantial burden,’ either directly or by
reference to pre-Smith case law, we should
define ... that term according to its ordi-
nary meaning.” Id. at 1088.

[71 But here, Congress expressly re-
ferred to and restored a body of Supreme
Court case law that defines what consti-
tutes a substantial burden on the exercise

mental in the practice of that religion.” Id. at
1212-13, 1222-23. After noting “RFRA re-
establishes the Sherbert standard,” we defined
“substantial burden” as ‘ ‘substantial pres-
sure on an adherent to modify his behavior
and to violate his beliefs,” including when, if
enforced, it ‘results in the choice to the indi-
vidual of either abandoning his religious prin-
ciple or facing criminal prosecution.”” Id. at
1218, 1222 (citation omitted) (quoting Thomi-
as, 450 U.S. at 718, 101 S.Ct. 1425; Braun-
feld, 366 U.S. at 605, 81 S.Ct. 1144). Apply-
ing this test, we held that the Guam statute
did not substantially burden Guerrero’s free
exercise rights, because Rastafarianism does
not require the importation, as distinguished
from simple possession, of marijuana. Id. at
1223.

The dissent contends that our substantial
burden standard is inconsistent with Mockai-
tis v. Harcleroad, 104 F.3d 1522 (9th Cir.
1997). In Mockaitis, this court held that state
prison officials substantially burden a Catho-
lic priest’s religious exercise under RFRA,
when the officials intrude into the Sacrament
of Penance by recording a confession from an
inmate to a priest. Id. at 1530-31. Mockaitis
cannot serve as precedent here for two rea-
sons. First, its holding has been invalidated
by the Supreme Court’s decision in City of
Boerne, where the Court found RFRA uncon-
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of religion (i.e., Sherbert, Yoder, and other
pre-Smith  cases). See 42 U.S.C.
§§8 2000bb(a)(4)-(5); 2000bb(b)(1).15 Thus,
we must look to those cases in interpreting
the meaning of “substantial burden.” Fur-
ther, the dissent’s approach overlooks a
well-established canon of statutory inter-
pretation. Where a statute does not ex-
pressly define a term of settled meaning,
“courts interpreting the statute must infer,
unless the statute otherwise dictates, that
Congress means to incorporate the estab-
lished meaning of th[at] ter[m].” See
NLRB v. Town & Country Elec., Inc., 516
U.S. 85, 94, 116 S.Ct. 450, 133 L.Ed.2d 371
(1995) (citations and internal quotation
marks omitted) (alterations in original).
Here, Congress incorporated into RFRA a
term of art—substantial burden—previ-
ously used in numerous Supreme Court
cases in applying the Free KExercise

stitutional as applied to the States and their
subdivisions. See City of Boerne, 521 U.S. at
532, 536, 117 S.Ct. 2157. Second, we find
Mockaitis unhelpful in formulating the sub-
stantial burden test. Mockaitis did not define
substantial burden, let alone analyze the sub-
stantial burden standard under the Sher-
bert/Yoder framework restored in RFRA, nor
did the decision attempt to explain why such
framework should not apply to define sub-
stantial burden.

16. The dissent would limit the significance of
Congress’s citation of Sherbert and Yoder
strictly to the content of what constitutes a
compelling interest, not also when that test
should be applied. But both Sherbert and
Yoder use the same compelling interest test.
If that is all Congress intended by the citation
of the two cases, its citation of Yoder was
redundant and superfluous. We “must inter-
pret statutes as a whole, giving effect to each
word and making every effort not to interpret
a provision in a manner that renders other
provisions of the same statute inconsistent,
meaningless or superfluous.” Boise Cascade
Corp. v. EPA, 942 F.2d 1427, 1432 (9th Cir.
1991). Hence, we apply the two separate and
distinct substantial burden standards in Sher-
bert and Yoder to determine when the compel-
ling interest test is invoked.
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Clause. The dissent would have us ignore
this Supreme Court precedent and, in-
stead, invent a new definition for “substan-
tial burden” by reference to a dictionary.
Dissent at 1086-87. This we cannot do.
Rather, we must presume Congress meant
to incorporate into RFRA the definition of
“substantial burden” used by the Supreme
Court.

Second, the dissent asserts that our defi-
nition of “substantial burden” is “restric-
tive” and cannot be found in Sherbert,
Yoder, or any other pre-Smith case. Dis-
sent at 1088.1" The dissent contends it is
“clear that RFRA protects against bur-
dens that, while imposed by a different
mechanism than those in Sherbert and Yo-
der, are also ‘substantial’” Id. at 1090.

For this purportedly “clear” proposition,
the dissent cites no authority. That is, the
dissent cannot point to a single Supreme
Court case where the Court found a sub-
stantial burden on the free exercise of
religion outside the Sherbert/Yoder frame-
work. The reason is simple: There is

17. Relatedly, the dissent states “‘Sherbert and
Yoder used the word ‘burden,” but nowhere
defined, or even used, the phrase ‘substantial
burden.”” Dissent at 1088-89. The dissent
is correct that neither Sherbert nor Yoder used
the precise term ‘“‘substantial burden.” Sher-
bert held that a “burden” on the free exercise
of religion requires the government to show a
compelling interest, Sherbert, 374 U.S. at 403,
83 S.Ct. 1790, and Yoder held that an
“undule] burden[]’ on the free exercise of
religion does the same, Yoder, 406 U.S. at
220, 92 S.Ct. 1526. For our purposes, how-
ever, this distinction is immaterial. Later Su-
preme Court cases have cited Yoder and other
pre-Smith decisions for the proposition that
only a “substantial burden” on the free exer-
cise of religion triggers the compelling inter-
est test. See Hernandez, 490 U.S. at 699, 109
S.Ct. 2136 (noting the “free exercise inquiry
asks whether government has placed a sub-
stantial burden” on the exercise of religion
“and, if so, whether a compelling governmen-
tal interest justifies the burden” (citing Yoder
and other pre-Smith decisions)); see also Jim-

none. In the pre-Smith cases adopted in
RFRA, the Supreme Court has found a
substantial burden on the exercise of reli-
gion only when the burden fell within the
Sherbert/Yoder framework. See Sherbert,
374 U.S. at 403-06, 83 S.Ct. 1790; Yoder,
406 U.S. at 207, 220, 92 S.Ct. 1526; Thom-
as, 450 U.S. at 717-18, 101 S.Ct. 1425
(applying Sherbert ); Hobbie v. Unemploy-
ment Appeals Comm’n of Fla., 480 U.S.
136, 140-45, 107 S.Ct. 1046, 94 L.Ed.2d 190
(1987) (applying Sherbert); Frazee v. Il
Dep’t. of Employment Sec., 489 U.S. 829,
832-35, 109 S.Ct. 1514, 103 L.Ed.2d 914
(1989) (applying Sherbert). Because Con-
gress expressly restored pre-Smith cases
in RFRA, we cannot conclude RFRA’s
“substantial burden” standard expands be-
yond the pre-Smith cases to cover govern-
ment actions never recognized by the Su-
preme Court to constitute a substantial
burden on religious exercise.!®

Third, the Plaintiffs assert RFRA’s com-
pelling interest test includes a “least re-
strictive means” requirement, which “ ‘was
not used in the pre-Smith jurisprudence

my Swaggart Ministries v. Bd. of Equalization
of Cal., 493 U.S. 378, 384-85, 110 S.Ct. 688,
107 L.Ed.2d 796 (1990). Where the Supreme
Court has equated the content of “‘substantial
burden” to “burden” and ‘“‘undue burden,”
we must do the same.

18. For the same reason, the dissent is incor-
rect in its assertion that “[h]Jad Congress
wished to establish the standard employed by
the majority, it could easily have stated that
‘Government shall not, through the imposition
of a penalty or denial of a benefit, substantially
burden a person’s exercise of religion.”” See
Dissent at 1087 (emphasis in original). The
addition of the italicized text would have been
superfluous, because the cases Congress re-
stored in RFRA recognize a substantial bur-
den on the exercise of religion only when
individuals are forced to choose between fol-
lowing the tenets of their religion and receiv-
ing a governmental benefit (Sherbert) or
coerced to act contrary to their religious be-
liefs by the threat of civil or criminal sanc-
tions (Yoder ).
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RFRA purported to codify.”” Hopi Br. at
31 (quoting City of Boerne, 521 U.S. at
535, 117 S.Ct. 2157); see also Dissent at
1084-85. The Plaintiffs note that, whereas
the government must establish only a com-
pelling interest to withstand a Free Exer-
cise Clause challenge, the government
must establish both a compelling interest
and the least restrictive means to with-
stand a RFRA challenge. That is true
enough, but it puts the cart before the
horse. The additional statutory require-
ment of a least restrictive means is trig-
gered only by a finding that a substantial
burden exists; that is the sole and thresh-
old issue in this case. Absent a substantial
burden, the government need not establish
a compelling interest, much less prove it
has adopted the least restrictive means.

Fourth, the Plaintiffs contend RFRA
goes beyond the constitutional language
that “forbids the ‘prohibiting’ of the free
exercise of religion and uses the broader
verb ‘burden’: a government may burden
religion only on the terms set out by the
new statute.” Hopi Br. at 31-32 (quoting
United States v. Bauer, 84 F.3d 1549, 1558
(9th Cir.1996)); see also Dissent at 1084.
This contention ignores the Supreme
Court’s repeated practice of concluding a
government action “prohibits” the free ex-
ercise of religion by determining whether
the action places a “burden” on the exer-
cise of religion.’ Thus, the difference in
the language of the Free Exercise Clause

19. See Yoder, 406 U.S. at 220, 92 S.Ct. 1526
(““A regulation neutral on its face may, in its
application, nonetheless offend the constitu-
tional requirement for governmental neutrali-
ty if it unduly burdens the free exercise of
religion.” (emphasis added)); Sherbert, 374
U.S. at 403, 83 S.Ct. 1790 (““We turn first to
the question whether the disqualification for
benefits imposes any burden on the free exer-
cise of appellant’s religion.” (emphasis add-

ed)).

20. Nevertheless, the Hernandez Court also
cautioned: “It is not within the judicial ken to
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(“prohibit”) and the language of RFRA
(“burden”) does not affect what constitutes
a “burden” on the exercise of religion,
under the very cases cited by RFRA as
embodying the congressionally desired
rule of decision.

Fifth, the Plaintiffs assert Congress ex-
panded RFRA’s definition of “exercise of
religion” with the enactment of the Reli-
gious Land Use and Institutionalized Per-
sons Act of 2000 (“RLUIPA”), 42 U.S.C.
§§ 2000cc et seq. Navajo Br. at 29; see
also Dissent at 1084-85. Prior to RLUI-
PA’s enactment, “exercise of religion” un-
der RFRA meant “the exercise of religion
under the First Amendment to the Consti-
tution.” 42 U.S.C. § 2000bb-2(4) (1994).
The Free Exercise Clause of the First
Amendment protects only “the observation
of a central religious belief or practice.”
Hernandez, 490 U.S. at 699, 109 S.Ct. 2136
(emphasis added).?’ RLUIPA, however,
amended RFRA’s definition of “exercise of
religion” to include “any exercise of reli-
gion, whether or not compelled by, or cen-
tral to, a system of religious belief.” 42
U.S.C.  § 2000bb-2(4); 42  U.S.C.
§ 2000cc-5(7)(A).

The Plaintiffs’ assertion conflates two
distinct questions under RFRA: (1) what
constitutes an “exercise of religion” and
(2) what amounts to a “substantial bur-
den” on the exercise of that religion. The
first question, that the Plaintiffs’ activities

question the centrality of particular beliefs or
practices to a faith.” Hernandez, 490 U.S. at
699, 109 S.Ct. 2136; see also Smith, 494 U.S.
at 887, 110 S.Ct. 1595 (“What principle of
law or logic can be brought to bear to contra-
dict a believer’s assertion that a particular act
is ‘central’ to his personal faith?”’). In light of
the Supreme Court’s disapproval of ‘“‘the cen-
trality test,” we have held the sincerity of a
religious belief, not its centrality to a faith,
determines whether the Free Exercise Clause
applies. Shakur v. Schriro, 514 F.3d 878,
884-85 (9th Cir.2008).
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are an “exercise of religion,” is undisputed
in this case. Of course, that question has
no bearing on the second, “substantial
burden,” question. RFRA’s amended def-
inition of “exercise of religion” merely ex-
pands the scope of what may not be sub-
stantially burdened from “central tenets”
of a religion to “any exercise of religion.”
It does not change what level or kind of
interference constitutes a “substantial bur-
den” upon such religious exercise.

Finally, the dissent attempts to justify
its expansive interpretation of RFRA on
the basis that RFRA applies “in all cases”
where the free exercise of religion is bur-
dened, whereas pre-Smith jurisprudence
excluded entire classes of cases from scru-
tiny under the compelling interest test,
e.g., prison and military regulations. Dis-
sent at 1085. But no one disputes that
RFRA applies here; it is not an issue.
That RFRA applies to classes of cases in
which the First Amendment’s compelling
interest test is inapplicable is irrelevant.
This observation does not define what con-
stitutes a “substantial burden” and, there-
fore, does not speak to the threshold ques-
tion whether a “substantial burden” exists.

In sum, Congress’s statutory command
in RFRA to restore the Supreme Court’s
pre-Smith jurisprudence is crystal clear,
and neither the dissent nor the Plaintiffs
have offered any valid reason for depart-
ing from that jurisprudence in interpreting
RFRA.

D.

[8]1 In support of their RFRA claims,
the Plaintiffs rely on two of our RLUIPA
decisions. For two reasons, RLUIPA is

21. Sections 2000cc-2(b) (burden of persua-
sion) and 2000cc-3 (rules of construction)
apply also to the federal government. See 42
U.S.C. § 2000cc-5(4)(B).

22. RLUIPA defines a “land use regulation” as
“a zoning or landmarking law ... that limits
or restricts a claimant’s use or development

inapplicable to this case. First, RLUIPA,
by its terms, prohibits only state and local
governments from applying regulations
that govern land use or institutionalized
persons to impose a “substantial burden”
on the exercise of religion. See 42 U.S.C.
§§ 2000cc;  2000cc-1;  2000cc—5(4)(A).
Subject to two exceptions not relevant
here,”! RLUIPA does not apply to a feder-
al government action, which is the only
issue in this case. See id. § 2000cc-5(4).
Second, even for state and local govern-
ments, RLUIPA applies only to govern-
ment land-use regulations of private
land—such as zoning laws—not to the gov-
ernment’s management of its own land.
See i1d. § 2000cc-5(5).22 Nonetheless, even
were we to assume the same “substantial
burden” standard applies in RLUIPA and
RFRA actions, the two RLUIPA cases
cited by the Plaintiffs do not support their
RFRA claims.?

First, in Warsoldier v. Woodford, 418
F.3d 989 (9th Cir.2005), an American Indi-
an inmate brought a RLUIPA challenge
against a prison policy requiring all male
inmates to maintain their hair no longer
than three inches. Id. at 991-92. Warsol-
dier refused to comply with the policy
because of his “sincere religious belief that
he may cut his hair only upon the death of
a loved one,” and was punished by confine-
ment to his cell, the imposition of addition-
al duty hours, and revocation of certain
privileges. Id. at 991-92. We held the
prison policy imposed a substantial burden
on Warsoldier’s exercise of his religion
because it coerced him to violate his reli-
gious beliefs under the threat of punish-
ment. Id. at 995-96.

of land ..., if the claimant has an ownership,
leasehold, easement, servitude, or other proper-
ty interest in the regulated land.” 42 U.S.C.
§ 2000cc-5(5) (emphasis added).

23. Because RLUIPA is inapplicable to this
case, we express no opinion as to the stan-
dards to be applied in RLUIPA actions.
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Warsoldier is a straightforward applica-
tion of the Supreme Court’s decisions in
Sherbert and Yoder. As in Sherbert and
Yoder, Warsoldier was coerced to act con-
trary to his religious beliefs by the threat
of sanctions (i.e., confinement to his cell
and the imposition of additional duty
hours), and forced to choose between fol-
lowing the tenets of his religion and receiv-
ing a governmental benefit (i.e., by the
revocation of certain privileges in prison).
In contrast, and as analyzed above, the
Plaintiffs in this case cannot show the use
of recycled wastewater coerces them to
violate their religious beliefs under the
threat of sanctions, or conditions a govern-
ment benefit upon conduct that would vio-
late their religious beliefs.

Second, the Plaintiffs rely on our state-
ment in San Jose Christian College v. City
of Morgan Hill, 360 F.3d 1024 (9th Cir.
2004), that, under RLUIPA, a “substantial
burden” on a religious exercise must be “a
significantly great restriction or onus upon

24. The RLUIPA case cited by the dissent, Sha-
kur, 514 F.3d 878, is not to the contrary.
Dissent at 1090, 1093-94. In Shakur, we held
that a triable issue of fact existed as to wheth-
er prison officials’ denial of Halal meat to
Shakur, a Muslim inmate, imposed a ‘‘sub-
stantial burden” on his religious exercise.
Shakur, 514 F.3d at 888-89. The prison of-
fered Kosher meat meals to Jewish inmates,
but denied Halal meat meals to Shakur. Id.
at 883, 891. The alternative, vegetarian diet
exacerbated Shakur’s hiatal hernia and
caused excessive gas that “interfere[d] with
the ritual purity required for his Islamic wor-
ship.” Id. at 888 (emphasis added). Con-
trary to the dissent’s assertions, Dissent at
1093-94, both meal choices provided to Sha-
kur in prison were “unacceptable” to his reli-
gion—the non-Halal meat meals were forbid-
den by his religion and the Halal vegetarian
meals interfered with the ritual purity re-
quired for his religious activities. Shakur,
514 F.3d at 889 (internal quotation marks
omitted). Like the Seventh-day Adventist in
Sherbert, who could obtain unemployment
benefits only by working on Saturdays and
thereby violating her religious tenets, Shakur
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such exercise.” Id. at 1034. The Plain-
tiffs contend the use of recycled wastewa-
ter on the Peaks imposes a “significantly
great restriction or onus” on the exercise
of their religion.

San Jose Christian College’s statement
of the “substantial burden” test does not
support the Plaintiffs’ RFRA claims in this
case. That “substantial burden” means a
“significantly great restriction or onus”
says nothing about what kind or level of
restriction is “significantly great.”? In-
stead, the “substantial burden” question
must be answered by reference to the
Supreme Court’s pre-Smith jurisprudence,
including Sherbert and Yoder, that RFRA
expressly adopted. Under that precedent,
the Plaintiffs have failed to show a “sub-
stantial burden” on the exercise of their
religion, and thus failed to establish a pri-
ma facie RFRA claim. Accordingly, we
affirm the district court’s entry of judg-
ment for the Defendants on the RFRA
claim.?

could have a meal in prison and avoid starva-
tion only if he violated his religious beliefs.
Relying on Sherbert and Thomas, we held that
there was a triable issue of fact as to whether
the prison policy imposed a substantial bur-
den on Shakur’s religious exercise, because
the policy conditioned a governmental benefit
to which Shakur was otherwise entitled—a
meal in prison—upon conduct that would vio-
late Shakur’s religious beliefs. Id. Thus, Sha-
kur is a straightforward application of the
Sherbert test and is consistent with the sub-
stantial burden standard we adopt today.

25. As a last resort, the dissent invokes provoc-
ative soundbites, accusing us of “effectively
read[ing] American Indians out of RFRA.”
Dissent at 1013-14. The dissent contends
“the strength of the Indians’ argument in this
case could be seen more easily by the majori-
ty if another religion were at issue.” Id. at
1097. 1In support, the dissent notes the use of
artificial snow on the Peaks is no different
than the government “‘permitt[ing] only” bap-
tismal water contaminated with recycled
wastewater for Christians or ‘‘permitt[ing]
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IV. National Environmental
Policy Act of 1969

[9-11] Plaintiffs contend the district
court erred in granting summary judg-
ment to the Defendants on five claims
under the National Environmental Policy
Act of 1969 (“NEPA”), 42 U.S.C. §§ 4321
et seq. We adopt the parts of the original
three-judge panel opinion affirming the
district court’s grant of summary judg-
ment to the Defendants on the following
four NEPA claims: (1) the Final Environ-
mental Impact Statement (“FEIS”) failed
to consider a reasonable range of alterna-
tives to the use of recycled wastewater;
(2) the FEIS failed to discuss and consider
the scientific viewpoint of Dr. Paul Tor-
rence; (3) the FEIS failed adequately to
consider the environmental impact of di-
verting the recycled wastewater from
Flagstaff’s regional aquifer; and (4) the
FEIS failed adequately to consider the
social and cultural impacts of the Snow-
bowl upgrades on the Hopi people. See
Navajo Nation, 479 F.3d at 1054-59.

The remaining NEPA claim, which is
raised only by the Navajo Plaintiffs, is that
the FEIS failed adequately to consider the
risks posed by human ingestion of artificial

only” non-Kosher food for Orthodox Jews. Id.
at 1097.

Putting aside the Equal Protection Clause
violation that may arise from a law targeting
only Christians or only Jews, the dissent’s
examples are clearly distinguishable. When a
law “permits only” recycled wastewater to
carry out baptisms or ‘“‘permits only” non-
Kosher food for Orthodox Jews, the govern-
ment compels religious adherents to engage
in activities repugnant to their religious be-
liefs under the penalty of sanctions. Such
government compulsion is specifically prohib-
ited by the Supreme Court’s decision in Yo-
der. A law permitting Indians to use only
recycled wastewater in their religious or heal-
ing ceremonies would likewise constitute a
substantial burden on their religious exercise.
But there is no such law in this case. When
the government allows the use of recycled
wastewater on a ski area, it does not compel

snow. The Navajo Plaintiffs’ complaint
did not include this NEPA claim or the
factual allegations upon which the claim
rests. The Navajo Plaintiffs raised this
claim for the first time in their motion for
summary judgment. In their opposition to
the Navajo Plaintiffs’ summary judgment
motion, the Defendants contended the Na-
vajo Plaintiffs had failed to raise this
NEPA claim in their complaint. In re-
sponse, the Navajo Plaintiffs moved to
amend their complaint to add a distinct
and new NEPA cause of action claiming
for the first time that the FEIS failed to
consider the risks posed by human in-
gestion of artificial snow. The district
court denied the Navajo Plaintiffs’ motion
to amend and did not address this NEPA
claim on the merits. Nawvajo Nation, 408
F.Supp.2d at 908. The Navajo Plaintiffs
failed to appeal the district court’s denial
of their motion to amend, and therefore,
the district court’s denial of said motion is
not before us.

Further, on this appeal, the Navajo
Plaintiffs do not explain why their com-
plaint is otherwise sufficient to state this
NEPA claim—despite the Defendants’ as-
sertions that the Navajo Plaintiffs failed to
plead this NEPA claim.*® Indeed, the Na-

the Plaintiffs to act contrary to their religious
tenets. The Plaintiffs remain free to use natu-
ral water in their religious or healing ceremo-
nies and otherwise practice their religion us-
ing whatever resources they may choose.

26. The dissent quotes a sentence from the
Navajo Plaintiffs’ reply brief that cursorily
states this NEPA claim was *“ ‘properly pled” ”’
in the district court. Dissent at 1110 (quoting
Navajo Reply Br. at 23). Nevertheless, the
Navajo Plaintiffs’ reply brief does not state
what words in the complaint are sufficient to
plead this NEPA claim, nor does the brief cite
any case or rule that makes it so. It is well-
established that a bare assertion in an appel-
late brief, with no supporting argument, is
insufficient to preserve a claim on appeal.
See Dennis v. BEH-1, LLC, 520 F.3d 1066,
1069 n. 1 (9th Cir.2008). The dissent’s advo-
cacy of why the Navajo Plaintiffs’ complaint
satisfies the notice pleading requirements of
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vajo Plaintiffs concede “the specific allega-
tions at issue were not included” in their
complaint. Navajo Reply Br. at 23-24.
Rather, the Navajo Plaintiffs assert this
NEPA claim was adequately presented to
the district court because the claim “was
briefed at summary judgment by all par-
ties and presented at oral argument [to the
district court].” Id. at 24. Nevertheless,
our precedents make clear that where, as
here, the complaint does not include the
necessary factual allegations to state a
claim, raising such claim in a summary
judgment motion is insufficient to present
the claim to the district court. See, e.g.,
Wasco Prods., Inc. v. Southwall Techs.,
Inc., 435 F.3d 989, 992 (9th Cir.2006)
(“ ‘Simply put, summary judgment is not a
procedural second chance to flesh out inad-
equate pleadings.’”); Pickern v. Pier 1
Imports (U.S.), Inc., 457 F.3d 963, 968—69
(9th Cir.2006) (holding that the complaint
did not satisfy the notice pleading require-
ments of Federal Rule of Civil Procedure
8(a) because the complaint “gave the [de-
fendants] no notice of the specific factual
allegations presented for the first time in
[the plaintiff’s] opposition to summary
judgment”).?” Because the Navajo Plain-
tiffs failed sufficiently to present this
NEPA claim to the district court and also
failed to appeal the district court’s denial
of their motion to amend the complaint to
add this NEPA claim, the claim is waived
on appeal. See O’Guinn v. Lovelock Corr.
Ctr., 502 F.3d 1056, 1063 n. 3 (9th Cir.
2007).

Federal Rule of Civil Procedure 8(a) is the
dissent’s own invention and disregards the
rule that we do not manufacture arguments
for an appellant. See id.

27. The dissent notes that the Navajo Plaintiffs
raised the issue of human ingestion of artifi-
cial snow during the preparation of the FEIS
and in the administrative appeal. Dissent at

535 FEDERAL REPORTER, 3d SERIES

Accordingly, we affirm the district
court’s grant of summary judgment to the
Defendants on all NEPA claims.

V. National Historic Preservation Act

[12] Finally, the Plaintiffs contend the
district court erred in granting summary
judgment to the Defendants on their claim
under the National Historie Preservation
Act (“NHPA”), 16 U.S.C. §§ 470 et seq.
We adopt the part of the original three-
judge panel opinion affirming the district
court’s grant of summary judgment to the
Defendants on the NHPA claim. See Na-
vajo Nation, 479 F.3d at 1059-60.

VI. Conclusion

We affirm the district court’s entry of
judgment in favor of the Defendants on
the RFRA claim, and the district court’s
grant of summary judgment to the Defen-
dants on the NEPA and the NHPA claims.

AFFIRMED.

WILLIAM A. FLETCHER, Circuit
Judge, dissenting, joined by Judge
PREGERSON and Judge FISHER:

The en banc majority today holds that
using treated sewage effluent to make arti-
ficial snow on the most sacred mountain of
southwestern Indian tribes does not violate
the Religious Freedom Restoration Act
(“RFRA”). It also holds that a supposed
pleading mistake prevents the tribes from
arguing under the National Environmental
Policy Act (“NEPA”) that the Forest Ser-
vice failed to consider the likelihood that
children and others would ingest snow

1108-09. This, of course, is irrelevant to the
question whether this claim was presented to
the district court. A party may raise a claim
at the administrative proceedings, but forego
that claim on judicial review. Further, pre-
senting a claim during the administrative pro-
ceedings does not put the defendants on no-
tice that such claim will also be raised before
the district court.
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made from the effluent. I dissent from

both holdings.

I. Religious Freedom Restoration Act

[Dlivers great learned men have been
heretical, whilst they have sought to fly
up to the secrets of the Deity by the
waxen wings of the senses.
—Sir Francis Bacon, Of the Profici-
ence and Advancement of Learning,
Divine and Hwman (Book I, 1605).
The majority holds that spraying 1.5 mil-
lion gallons per day of treated sewage
effluent on the most sacred mountain of
southwestern Indian tribes does not “sub-
stantially burden” their “exercise of reli-
gion” in violation of RFRA. According to
the majority, “no plants, springs, natural
resources, shrines with religious signifi-
cance, or religious ceremonies ... would
be physically affected” by the use of the
treated sewage effluent. Mayj. op. at 1063.
According to the majority, the “sole effect”
of the dumping of the treated sewage ef-
fluent is on the Indians’ “subjective spiri-
tual experience.” Id. at 1063. The major-
ity holds:
[TThe presence of the artificial snow on
the Peaks is offensive to the Plaintiffs’
mental and emotional feelings about
their religion and will decrease the spiri-
tual fulfillment Plaintiffs get from prac-
ticing their religion on the mountain.
Nevertheless, a government action that
decreases the spirituality, the fervor, or
the satisfaction with which a believer
practices his religion is not what Con-
gress has labeled a “substantial burden”
on the free exercise of religion.
Where, as here, there is no showing the
government has coerced the Plaintiffs to
act contrary to their religious beliefs
under the threat of sanctions, or condi-
tioned a governmental benefit upon con-
duct that would violate the Plaintiffs’
religious beliefs, there is no “substantial
burden” on the exercise of their religion.

Id. In so holding, the majority misstates
the evidence below, misstates the law un-
der RFRA, and misunderstands the very
nature of religion.

A. Background

The San Francisco Peaks in northern
Arizona have long-standing religious sig-
nificance to numerous Indian tribes of the
American Southwest. Humphrey’s Peak,
Agassiz Peak, Doyle Peak, and Fremont
Peak form a single large mountain com-
monly known as the San Francisco Peaks,
or simply the Peaks. Humphrey’s Peak is
the highest point in Arizona.

The Peaks lie within the 1.8 million
acres of the Coconino National Forest. In
1984, Congress designated 18,960 acres of
the Peaks as the Kachina Peaks Wilder-
ness. The Forest Service has identified
the Peaks as eligible for inclusion in the
National Register of Historic Places and
as a “traditional cultural property.” The
Service has described the Peaks as “a
landmark upon the horizon, as viewed
from the traditional or ancestral lands of
the Hopi, Zuni, Acoma, Navajo, Apache,
Yavapai, Hualapai, Havasupai, and Pai-
ute.”

The Forest Service has acknowledged
that the Peaks are sacred to at least thir-
teen formally recognized Indian tribes, and
that this religious significance is of centu-
ries’ duration. There are differences
among these tribes’ religious beliefs and
practices associated with the Peaks, but
there are important commonalities. As
the Service has noted, many of the tribes
share beliefs that water, soil, plants, and
animals from the Peaks have spiritual and
medicinal properties; that the Peaks and
everything on them form an indivisible
living entity; that the Peaks are home to
deities and other spirit beings; that tribal
members can communicate with higher
powers through prayers and songs focused
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on the Peaks; and that the tribes have a
duty to protect the Peaks.

The Arizona Snowbowl is a ski area on
Humphrey’s Peak, the most sacred of the
San Francisco Peaks. Organized skiing
has existed at the Arizona Snowbowl since
1938. In 1977, the then-owner of the
Snowbowl requested authorization to clear
120 acres of new ski runs and to do other
development. In 1979, after preparing an
Environmental Impact Statement, the
Forest Service authorized the clearing of
50 of the 120 requested acres, the con-
struction of a new lodge, and some addi-
tional development. An association of Na-
vajo medicine men, the Hopi tribe, and two
nearby ranch owners brought suit under,
inter alia, the Free Exercise Clause of the
First Amendment and NEPA. The D.C.
Circuit upheld the Forest Service’s deci-
sion. Wilson wv. Block, 708 F.2d 735
(D.C.Cir.1983). In Wilson, the court ap-
plied only the First Amendment, for
RFRA did not yet exist. The then-pro-
posed expansion of the Snowbowl did not
involve any use of treated sewage effluent.

Until now, the Snowbowl has always de-
pended on natural snowfall. In dry years,
the operating season is short, with few
skiable days and few skiers. The driest
year in recent memory was 2001-02, when
there were 87 inches of snow, 4 skiable
days, and 2,857 skiers. Another dry year
was 1995-96, when there were 113 inches
of snow, 25 skiable days, and 20,312 skiers.
By contrast, in wet years, there are many
skiable days and many skiers. For exam-
ple, in 1991-92, there were 360 inches of
snow, 134 skiable days, and 173,000 skiers;
in 1992-93, there were 460 inches of snow,
130 skiable days, and 180,062 skiers; in
1997-98, there were 330 inches of snow,
115 skiable days, and 173,862 skiers; and
in 200405, there were 460 inches of snow,
139 skiable days, and 191,317 skiers.

ASR, the current owner, purchased the
Snowbowl in 1992 for $4 million, with full
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knowledge of weather conditions in north-
ern Arizona. In September 2002, ASR
submitted a development proposal to the
Forest Service. In February 2005, the
Forest Service issued a Final Environ-
mental Impact Statement (“FEIS”) and
Record of Decision (“ROD”). The ROD
approved the development alternative pre-
ferred by ASR, which included a proposal
to make artificial snow using treated sew-
age effluent.

Under the alternative approved in the
ROD, the City of Flagstaff would provide
the Snowbowl] with up to 1.5 million gallons
per day of its treated sewage effluent—
euphemistically called “reclaimed water”—
from November through February. A
14.8-mile pipeline would be built between
Flagstaff and the Snowbowl to carry the
treated effluent. The Snowbowl would be
the first ski resort in the nation to make
artificial snow entirely from undiluted
treated sewage effluent.

Before treatment, raw sewage consists
of waste discharged into Flagstaff’s sewers
by households, businesses, hospitals, and
industries. The FEIS describes the treat-
ment performed by Flagstaff:

In the primary treatment stage, solids

settle out as sludge. ... Scum and odors

are also removed.... Wastewater is
then gravity-fed for secondary treat-
ment through the aeration/denitrifica-
tion process, where biological digestion
of waste occurs .... in which a two-
stage anoxic/aerobic process removes ni-
trogen, suspended solids, and [digestible
organic matter] from the wastewater.
The secondary clarifiers remove the by-
products generated by this biological
process, recycle microorganisms back
into the process from return activated
sludge, and separate the solids from the
waste system. The waste sludge is sent
to [a different plant] for treatment. The
water for reuse then passes through the
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final sand and anthracite filters prior to
disinfection by ultraviolet light radia-
tion. ... Water supplied for reuse is fur-
ther treated with a hypochlorite solution
to assure that residual disinfection is
maintained. . . .

The effluent that emerges after treat-
ment by Flagstaff satisfies the require-
ments of Arizona law for “reclaimed wa-
ter.” However, as the FEIS explains, the
treatment does not produce pure water:

Fecal coliform bacteria, which are used
as an indicator of microbial pathogens,
are typically found at concentrations
ranging from 105 to 107 colony-forming
units per 100 milliliters (CFU/100 ml) in
untreated  wastewater. Advanced
wastewater treatment may remove as
much as 99.9999+ percent of the fecal
coliform bacteria; however, the result-
ing effluent has detectable levels of en-
teric bacteria, viruses, and protazoa, in-
cluding Cryptosporidium and Giardia.

Under Arizona law, the treated sewage
effluent must be free of “detectable fecal
coliform organisms” in only “four of the
last seven daily reclaimed water samples.”
Ariz. Admin. Code § R18-11-303(B)(2)(a).
The FEIS acknowledges that the treated
sewage effluent also contains “many un-
identified and unregulated residual organic
contaminants.” Treated sewage effluent
may be used for many things, including
irrigation and flushing toilets, but the Ari-
zona Department of Environmental Quali-
ty (“ADEQ”) requires that precautions be
taken to avoid ingestion by humans.

Under the alternative approved in the
ROD, treated sewage effluent would be
sprayed on 205.3 acres of Humphrey’s
Peak during the ski season. In November
and December, the Snowbowl would use
the effluent to build a base layer of artifi-
cial snow. The Snowbowl would then
make more snow from the effluent depend-
ing on the amount of natural snowfall.
The Snowbowl would also construct a res-

ervoir on the mountain with a surface area
of 1.9 acres to hold treated sewage ef-
fluent. The stored effluent would allow
snowmaking to continue after Flagstaff
cuts off the supply at the end of February.

B. Religious Freedom Restoration Act

Under the Religious Freedom Restora-
tion Act of 1993 (“RFRA”), the federal
government may not “substantially burden
a person’s exercise of religion even if the
burden results from a rule of general ap-
plicability, except as provided in subsection
(b).” 42 U.S.C. § 2000bb-1(a). “Exercise
of religion” is defined to include “any exer-
cise of religion, whether or not compelled
by, or central to, a system of religious
belief.” 42 U.S.C. §§ 2000bb-2(4), 2000cc—
5(7)(A). Subsection (b) of § 2000bb-1 pro-
vides, “Government may substantially bur-
den a person’s exercise of religion only if it
demonstrates that application of the bur-
den to the person—(1) is in furtherance of
a compelling governmental interest; and
(2) is the least restrictive means of further-
ing that compelling governmental inter-
est.”

These provisions of RFRA were prompt-
ed by two Supreme Court decisions.
RFRA was originally adopted in response
to Employment Division, Department of
Human Resources of Oregon v. Smith, 494
U.S. 872, 110 S.Ct. 1595, 108 L.Ed.2d 876
(1990). In Smith, an Oregon statute de-
nied unemployment benefits to drug users,
including Indians who used peyote in reli-
gious ceremonies. Id. at 890, 110 S.Ct.
1595. The Court held that the Free Exer-
cise Clause of the First Amendment does
not prohibit burdens on religious practices
if they are imposed by laws of general
applicability such as the Oregon statute.
Characterizing its prior cases striking
down generally applicable laws as “hybrid”
decisions invoking multiple constitutional
interests, the Court refused to subject fa-
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cially neutral regulations to strict serutiny
when challenged solely under the First
Amendment. Id. at 881-82, 885-86, 110
S.Ct. 1595. However, the Court acknowl-
edged that although the Constitution does
not require a “compelling government in-
terest” test in such a case, Congress could
impose one. Id. at 890, 110 S.Ct. 1595.

In RFRA, enacted three years later,
Congress made formal findings that the
Court’s decision in Smith “virtually elimi-
nated the requirement that the govern-
ment justify burdens on religious exercise
imposed by laws neutral toward religion,”
and that “the compelling interest test as
set forth in prior Federal court rulings is a
workable test for striking sensible bal-
ances between religious liberty and com-
peting prior governmental interests.”
Pub.L. No. 103-141, § 2(a), 107 Stat. 1488,
1488 (1993) (codified at 42 U.S.C.
§ 2000bb(a)). Congress declared that the
purposes of RFRA were “to provide a
claim or defense to persons whose reli-
gious exercise is substantially burdened by
government” and “to restore the compel-
ling interest test as set forth in Sherbert v.
Verner, 374 U.S. 398, 83 S.Ct. 1790, 10
L.Ed.2d 965 (1963), and Wisconsin v. Yo-
der, 406 U.S. 205, 92 S.Ct. 1526, 32
L.Ed.2d 15 (1972), and to guarantee its
application in all cases where free exercise
of religion is substantially burdened.” Id.
§ 2(b), 107 Stat. at 1488 (codified at 42
U.S.C. § 2000bb(b)). In this initial version
of RFRA, adopted in 1993, Congress de-
fined “exercise of religion” as “exercise of
religion under the First Amendment to the
Constitution.” Id. § 5, 107 Stat. at 1489
(codified at 42 U.S.C. § 2000bb-2(4) (1994)
(repealed)).

In 1997, in City of Boerne v. Flores, 521
U.S. 507, 117 S.Ct. 2157, 138 L.Ed.2d 624
(1997), the Supreme Court held RFRA
unconstitutional as applied to state and
local governments because it exceeded
Congress’s authority under § 5 of the
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Fourteenth Amendment. Id. at 529, 534—
35, 117 S.Ct. 2157. The Court did not,
however, invalidate RFRA as applied to
the federal government. See Guam v.
Guerrero, 290 F.3d 1210, 1220-21 (9th Cir.
2002). Three years later, in response to
City of Boerne, Congress enacted the Reli-
gious Land Use and Institutionalized Per-
sons Act of 2000 (“RLUIPA”). Pub.L. No.
106-274, 114 Stat. 803 (codified at 42
U.S.C. §§ 2000cc et seq.). RLUIPA re-
placed RFRA’s original First Amendment
definition of “exercise of religion” with the
broader statutory definition quoted above.
RLUIPA §§ 7-8, 114 Stat. at 806-07. Un-
der RFRA after its amendment by RLUI-
PA, “exercise of religion” is defined to
include “any exercise of religion, whether
or not compelled by, or central to, a sys-
tem of vreligious belief.” 42 U.S.C.
§ 2000bb—2(4), 2000cc-5(7)(A).

In several ways, RFRA provides greater
protection for religious practices than did
the Supreme Court’s pre-Smith cases,
which were based solely on the First
Amendment. First, RFRA “goes beyond
the constitutional language that forbids the
‘prohibiting” of the free exercise of religion
and uses the broader verb ‘burden.”
United States v. Bauer, 84 F.3d 1549, 1558
(9th Cir.1996) (as amended). Cf. U.S.
Const. amend. 1 (“Congress shall make no
law ... prohibiting the free exercise [of
religion].”); Lyng v. Nw. Indian Cemetery
Protective Ass’n, 485 U.S. 439, 451, 108
S.Ct. 1319, 99 L.Ed.2d 534 (1988) (“The
crucial word in the constitutional text is
‘prohibit’. .. .”).

Second, as the Supreme Court noted in
City of Boerne, RFRA provides greater
protection than did the First Amendment
under the pre-Smith cases because “the
Act imposes in every case a least restric-
tive means requirement—a requirement
that was not used in the pre-Smith juris-
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prudence RFRA purported to -codify.”
521 U.S. at 535, 117 S.Ct. 2157.

Third, in passing RLUIPA in 2000, Con-
gress amended RFRA’s definition of “ex-
ercise of religion.” Under the amended
definition—“any exercise of religion,
whether or not compelled by, or central to,
a system of religious belief”—RFRA now
protects a broader range of conduct than
was protected under the Supreme Court’s
interpretation of “exercise of religion” un-
der the First Amendment. See Guru Na-
nak Sikh Soc’y v. County of Sutter, 456
F.3d 978, 995 n. 21 (9th Cir.2006) (noting
same). After 2000, RFRA plaintiffs must
still prove that the burden on their reli-
gious exercise is “substantial,” but the dif-
ficulty of showing a substantial burden is
decreased because a broader range of reli-
gious exercise is now protected under
RFRA. That is, some governmental actions
were not previously considered burdens
because they burdened non-protected reli-
gious exercise. Given the new broader
definition of statutorily protected “exercise
of religion,” those actions have now be-
come burdens within the meaning of
RFRA.

Finally, and perhaps most important,
RFRA provides broader protection be-
cause it applies Sherbert and Yoder's com-
pelling interest test “in all cases” where
the exercise of religion is substantially
burdened. 42 U.S.C. § 2000bb(b). Prior
to Smith, the Court had refused to apply
the compelling interest analysis in various
contexts, exempting entire classes of free
exercise cases from such heightened scru-
tiny. See, e.g., Lyng, 485 U.S. at 454, 108
S.Ct. 1319; O’Lone v. Estate of Shabazz,
482 U.S. 342, 349, 107 S.Ct. 2400, 96
L.Ed.2d 282 (1987); Goldman v. Wein-
berger, 475 U.S. 503, 507-08, 106 S.Ct.
1310, 89 L.Ed.2d 478 (1986); see also

1. Although the majority opinion uses the
noun phrase “‘substantial burden,” RFRA em-
ploys the verb phrase “substantially burden.”

Smith, 494 U.S. at 883, 110 S.Ct. 1595 (“In
recent years, we have abstained from ap-
plying the Sherbert test (outside the unem-
ployment compensation field) at all.”).
RFRA rejected the categorical barriers to
strict scrutiny employed in those cases.

C. The Majority’s Misstatements
of the Law under RFRA

The majority misstates the law under
RFRA in three ways. First, it concludes
that a “substantial burden” on the “exer-
cise of religion” under RFRA occurs only
when the government “has coerced the
Plaintiffs to act contrary to their religious
beliefs under threat of sanctions, or condi-
tioned a governmental benefit upon con-
duct that would violate the Plaintiffs’ reli-
gious beliefs.” Maj. op. at 1063. Second,
it ignores the impact of RLUIPA, and
cases interpreting RLUIPA, on the defini-
tion of a “substantial burden” on the “exer-
cise of religion” in RFRA. Third, it treats
as an open question whether RFRA ap-
plies to the federal government’s use of its
own land. I discuss these misstatements
in turn.

1. Definition of “Substantial Burden”

Neither RFRA nor RLUIPA defines
“substantial burden.”! RFRA states,

The purposes of [RFRA] are—

(1) to restore the compelling interest
test as set forth in Sherbert v. Verner,
374 U.S. 398, 83 S.Ct. 1790, 10 L.Ed.2d
965 (1963) and Wisconsin v. Yoder, 406
U.S. 205, 92 S.Ct. 1526, 32 L.Ed.2d 15
(1972) and to guarantee its application in
all cases where free exercise of religion
is substantially burdened; and

Because the distinction is not material, I use
the terms interchangeably.
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(2) to provide a claim or defense to per-

sons whose religious freedom is substan-

tially burdened by government.
42 U.S.C. § 2000bb(b). The majority
uses this statutory text to conclude that
the purpose of RFRA was to “restore” a
de facto “substantial burden” test suppos-
edly employed in Sherbert and Yoder. In
the hands of the majority, that test is ex-
tremely restrictive, allowing a finding of
“substantial burden” only in those cases
where the burden is imposed by the same
mechanisms as in those two cases. In
the majority’s words, “Where ... there is
no showing the government has coerced
the Plaintiffs to act contrary to their reli-
gious beliefs under threat of sanctions, or
conditioned a governmental benefit upon
conduct that would violate the Plaintiffs’
religious beliefs, there is no ‘substantial
burden’ on the exercise of their religion.”
Maj. op. at 1063.

For six reasons, the majority is wrong in
looking to Sherbert and Yoder for an ex-
haustive definition of what constitutes a
“substantial burden.” First, the majority’s
approach is inconsistent with the plain
meaning of the phrase “substantial bur-
den.” Second, RFRA does not incorporate
any pre-RFRA definition of “substantial
burden.” Third, even if RFRA did incor-
porate a pre-RFRA definition of “substan-
tial burden,” Sherbert, Yoder, and other
pre-RFRA Supreme Court cases did not
use the term in the restrictive manner
employed by the majority. That is, the
cases on which the majority relies did not
state that interferences with the exercise
of religion constituted a “substantial bur-
den” only when imposed through the two
mechanisms used in Sherbert and Yoder.
Fourth, the purpose of RFRA was to ex-
pand rather than to contract protection for
the exercise of religion. If a disruption of
religious practices can qualify as a “sub-
stantial burden” under RFRA only when it
is imposed by the same mechanisms as in
Sherbert and Yoder, RFRA would permit
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interferences with religion that it was
surely intended to prevent. Fifth, the ma-
jority’s approach overrules fourteen years
of contrary circuit precedent. Sixth, the
majority’s approach is inconsistent with
our cases applying RLUIPA. The Su-
preme Court has instructed us that RLUI-
PA employs the same analytic frame-work
and standard as RFRA. I consider these
reasons in turn.

a. Substantial Burden on the
Exercise of Religion

The majority contends that the phrase
“substantial burden” refers only to bur-
dens that are created by two mecha-
nisms—the imposition of a penalty, or the
denial of a government benefit. But the
phrase “substantial burden” has a plain
and ordinary meaning that does not de-
pend on the presence of a penalty or depri-
vation of benefit. A “burden” is “[sJome-
thing that hinders or oppresses.” Black’s
Law Dictionary (8th ed.2004). A burden is
“substantial” if it is “[c]onsiderable in im-
portance, value, degree, amount, or ex-
tent.” American Heritage Dictionary (4th
ed.2000). In RFRA, the phrase “substan-
tial burden” modifies the phrase “exercise
of religion.” Thus, RFRA prohibits gov-
ernment action that “hinders or oppresses”
the exercise of religion “to a considerable
degree.” See also San Jose Christian Col-
lege v. City of Morgan Hill, 360 F.3d 1024,
1034 (9th Cir.2004) (using dictionary defi-
nitions to define “substantial burden” un-
der RLUIPA and concluding that “for a
land use regulation to impose a ‘substantial
burden’ it must be ‘oppressive’ to a ‘signifi-
cantly great’ extent.”).

The text of RFRA does not describe a
particular mechanism by which religion
cannot be burdened. Rather, RFRA pro-
hibits government action with a particular
effect on religious exercise. This prohibi-
tion is categorical: “Government shall not
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substantially burden a person’s exercise of
religion....” 42 U.S.C. § 2000bb-1(a).
Had Congress wished to establish the
standard employed by the majority, it
could easily have stated that “Government
shall not, through the imposition of a pen-
alty or denial of a benefit, substantially
burden a person’s exercise of religion....”
It did not do so. The majority is correct
that such text would have been unneces-
sary if RFRA had incorporated previous
Supreme Court case law that defined the
phrase “substantial burden” as a term of
art referring only to the imposition of a
penalty or denial of a benefit. Maj. op. at
1074. However, as explained below, Con-
gress did not “restore” any technical defi-
nition of “substantial burden” found in pre-
RFRA case law, let alone “restore” the
definition the majority now reads into
RFRA.

b. “Restoring” Sherbert and Yoder

The text of RFRA explicitly states that
the purpose of the statute is “to restore
the compelling interest test as set forth in
[Sherbert and Yoder].” 42 U.S.C.
§ 2000bb(b) (emphasis added). The text
refers separately to “substantially burden”
and the “exercise of religion,” but it says
nothing about “restoring” the definition of
these terms as used in Sherbert and Yoder.

In the years after Sherbert and Yoder,
the Supreme Court applied the “compel-
ling interest test” to fewer and fewer Free
Exercise claims under the First Amend-
ment. For example, in Goldman, 475 U.S.
at 505, 507-08, 106 S.Ct. 1310, the Court
conceded that a military regulation ban-
ning civilian “headgear” implicated the
First Amendment rights of an Orthodox
Jew who sought to wear a yarmulke, but
then upheld the regulation after minimal
scrutiny due to the “great deference
[owed] the professional judgment of mili-
tary authorities concerning the relative im-
portance of a particular military interest.”
In O’Lomne, 482 U.S. at 349, 107 S.Ct. 2400,

the Court refused to require that prison
regulations be justified by a compelling
interest, instead demanding only that they
be “reasonably related to legitimate peno-
logical interests.” See also Bowen v. Roy,
476 U.S. 693, 707, 106 S.Ct. 2147, 90
L.Ed.2d 735 (1986) (Burger, J., for plurali-
ty) (compelling interest test not applicable
in enforcing “facially neutral and uniformly
applicable requirement for the administra-
tion of welfare programs”); Lyng, 485 U.S.
at 454, 108 S.Ct. 1319 (compelling interest
test not applicable where government in-
terferes with religious exercise through
“the use of its own land”).

In other cases, the Court purported to
apply the compelling interest test, but in
fact applied a watered-down version of the
scrutiny employed in Sherbert and Yoder.
Rather than demanding, as it had in Sher-
bert and Yoder, that the particular govern-
mental interest at stake be compelling, the
Court accepted extremely general defini-
tions of the government’s interest. For
example, in United States v. Lee, 455 U.S.
252, 102 S.Ct. 1051, 71 L.Ed.2d 127 (1982),
the Court balanced an individual’s interest
in a religious exemption from social securi-
ty taxes against the “broad public interest
in maintaining a sound tax system.” Id. at
260, 102 S.Ct. 1051. Likewise, the plurali-
ty in Roy balanced an individual’s objec-
tion to the provision of a social security
number against the government’s general
interest in “preventing fraud in [govern-
ment] benefits programs.” 476 U.S. at
709, 106 S.Ct. 2147; see also David B.
Tillotson, Free Exercise in the 1980s: A
Rollback of Protections, 24 U.S.F. L.Rev.
505, 520 (1990) (“The Court has either
defined the Government’s interest so
broadly that no individual’s interest could
possibly outweigh it or, more recently, has

simply refused to weigh individual
challenges to uniformly applicable and
neutral statutes against any government
interest, notwithstanding Sherbert.”).
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Smith, in which the Court refused to
apply the compelling governmental inter-
est test to a generally applicable law bur-
dening the exercise of religion, was the
last straw. In direct response, Congress
enacted RFRA, directing the federal
courts to “restore” the “compelling inter-
est test” that had been applied in Sherbert
and Yoder “in all cases where free exercise
of religion is substantially burdened.” 42
U.S.C. § 2000bb(b). That is, by restoring
the “compelling interest test,” Congress
restored the application of strict scrutiny,
as applied in Sherbert and Yoder, to all
government actions substantially burden-
ing religion, and rejected the restrictive
approach to free exercise claims taken in
Lyng, Roy, Goldman, O’Lone, and Lee.
But this directive does not specify what
government actions substantially burden
religion, thereby triggering the compelling
interest test. RFRA did not “restore” any
definition of “substantial burden.” Be-
cause Congress did not define “substantial
burden,” either directly or by reference to
pre-Smith case law, we should define (and
in fact have defined) that term according
to its ordinary meaning.

c. “Substantial Burden” Test Not Used in
Sherbert, Yoder, and Other Pre-
RFRA Cases To Rule Out Certain
Burdens

According to the majority, pre-RFRA
cases used the term “burden” or “substan-
tial burden” to refer exclusively to burdens
on religion imposed by only two particular
types of government action. According to
the majority, a “substantial burden” under
RFRA can only be caused by government
action that either “coerce[s an individual]
to act contrary to their religious beliefs
under threat of sanctions, or condition[s] a
governmental benefit upon conduct that
would violate [an individual’s] religious be-
liefs.” Maj. op. at 1063. This restrictive
definition of “substantial burden” cannot
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be found in Sherbert, Yoder, or any other
case prior to the passage of RFRA.

In Sherbert, 374 U.S. 398, 83 S.Ct. 1790,
10 L.Ed.2d 965, the Court held that a
Seventh-day Adventist could not be denied
unemployment benefits based on her re-
fusal to work on Saturdays. Without us-
ing the phrase “substantial burden,” the
Court concluded that a requirement that
the plaintiff work on Saturdays, on pain of
being fired if she refused, “force[d] her to
choose between following the precepts of
her religion and forfeiting benefits, on the
one hand, and abandoning one of the pre-
cepts of her religion in order to accept
work, on the other hand.” Id. at 404, 83
S.Ct. 1790. The Court compared such an
imposition to a governmental fine: “Gov-
ernmental imposition of such a choice puts
the same kind of burden upon the free
exercise of religion as would a fine im-
posed against appellant for her Saturday
worship.” Id. The Court therefore man-
dated that the requirement be justified by
a “compelling state interest.” Id. at 406-
09, 83 S.Ct. 1790.

In Yoder, 406 U.S. 205, 92 S.Ct. 1526, 32
L.Ed.2d 15, the Court held that Amish
children could not be required to attend
school up to the age of sixteen, on penalty
of criminal sanctions against their parents
if they did not attend. Without using the
phrase “substantial burden,” the Court
concluded that a requirement that children
attend school, on pain of criminal punish-
ment of their parents if they did not,
“would gravely endanger if not destroy the
free exercise of respondents’ religious be-
liefs.” Id. at 219, 92 S.Ct. 1526. The
Court therefore required, as it had in
Sherbert, that the requirement be justified
by a “compelling state interest.” Id. at
221-29, 92 S.Ct. 1526.

Neither Sherbert nor Yoder used the
majority’s substantial burden test as the
trigger for the application of the compel-
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ling interest test. The Court in Sherbert
and Yoder used the word “burden,” but
nowhere defined, or even used, the phrase
“substantial burden.” After holding that
the exercise of religion was burdened in
each case, the Court simply did not opine
on what other impositions on free exercise
would, or would not, constitute a burden.
That is, Sherbert and Yoder held that cer-
tain interferences with religious exercise
trigger the compelling interest test. But
neither case suggested that religious exer-
cise can be “burdened,” or “substantially
burdened,” only by the two types of inter-
ference considered in those cases. The
phrase “substantial burden” is a creation
of later cases which sometimes use Sher-
bert or Yoder as part of a string citation.
See, e.g., Hernandez v. Commissioner of
Internal Revenue, 490 U.S. 680, 699, 109
S.Ct. 2136, 104 L.Ed.2d 766 (1989). Nei-
ther Sherbert nor Yoder, nor any of the
later cases, uses the restrictive definition
of “substantial burden” invented by the
majority today.

Nor do other pre-RFRA cases supply
the majority’s restrictive definition of
“substantial burden.” The majority relies
heavily on Lyng, 485 U.S. 439, 108 S.Ct.
1319, 99 L.Ed.2d 534, which relies in turn
on Roy, 476 U.S. 693, 106 S.Ct. 2147, 90
L.Ed2d 735. In Lyng, tribal members
challenged the construction of a proposed
road on government land in the Chimney
Rock area of the Six Rivers National For-
est as infringing their rights under the
Free Exercise Clause of the First Amend-
ment. 485 U.S. at 44242, 108 S.Ct. 1319.
The Court began its analysis by reiterating
the holding of Roy that “[t]he Free Exer-
cise Clause simply eannot be understood to
require the Government to conduct its own
internal affairs in ways that comport with
the religious beliefs of particular citizens.”
485 U.S. at 448, 108 S.Ct. 1319 (quoting
Roy, 476 U.S. at 699-700, 106 S.Ct. 2147).
The Court then reasoned:

In both [Lyng and Roy ], the challenged
Government action would interfere sig-
nificantly with private persons’ ability
to pursue spiritual fulfillment according
to their own religious beliefs. In neither
case, however, would the affected indi-
viduals be coerced by the Government’s
action into violating their religious be-
liefs; nor would either governmental ac-
tion penalize religious activity by deny-
ing any person an equal share of the
rights, benefits, and privileges enjoyed
by other citizens.
Id. at 449, 108 S.Ct. 1319 (emphases add-
ed). The Court concluded that only “coer-
cion” of the sort found in Sherbert and
Yoder would trigger strict scrutiny be-
cause, “[t]he crucial word in the constitu-
tional text is ‘prohibit.”” Id. at 451, 108
S.Ct. 1319.

Justice Brennan dissented from the ma-
jority’s refusal to apply heightened scruti-
ny, emphasizing that the First Amendment
“Is directed against any form of govern-
mental action that frustrates or inhibits
religious practice.” Id. at 459, 108 S.Ct.
1319 (Brennan J., dissenting). In re-
sponse, the Lyng majority conceded that
the proposed road would have “severe ad-
verse effects on the practice of [plaintiffs’]
religion.” Id. at 447, 108 S.Ct. 1319. But
the Court went out of its way to reject
Justice Brennan’s contention that the First
Amendment is directed at governmental
action that frustrates or inhibits religious
practice. It responded, “The Constitution

. says no such thing. Rather, it states:
‘Congress shall make no law ... prohibit-
ing the free exercise [of religion].”” Id. at
456-57, 108 S.Ct. 1319 (quoting id. at 459,
108 S.Ct. 1319; U.S. Const. amend. I) (em-
phasis and alterations in original).

Lyng did not hold that the road at issue
would cause no “substantial burden” on
religious exercise. The Court in Lyng
never used the phrase “substantial bur-
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”

den.” Rather, Lyng held that government
action that did not coerce religious prac-
tices or attach a penalty to religious belief
was insufficient to trigger the compelling
interest test despite the presence of a sig-
nificant burden on religion. The Court
explicitly recognized this in Smith when it
wrote, “In [Lyng ], we declined to apply
Sherbert analysis to the Government’s log-
ging and road construction activities on
lands used for religious purposes by sever-
al Native American Tribes, even though it
was undisputed that the activities ‘could
have devastating effects on traditional In-
dian religious practices.”” Smith, 494
U.S. at 883, 110 S.Ct. 1595 (quoting Lyng,
485 U.S. at 451, 108 S.Ct. 1319) (emphasis
added).

The majority’s attempt to read Lyng
into RFRA is not just flawed. It is per-
verse. In refusing to apply the compelling
interest test to the “severe adverse effects
on the practice of [plaintiffs’] religion” in
Lyng, the Court reasoned that the protec-
tions of the First Amendment “cannot de-
pend on measuring the effects of a govern-
mental action on a religious objector’s
spiritual development.” 485 U.S. at 447,
451, 108 S.Ct. 1319. The Court directly
incorporated this reasoning into Smith.
See 494 U.S. at 885, 110 S.Ct. 1595. Con-
gress then rejected this very reasoning
when it restored the application of strict
scrutiny “in all cases where free exercise
of religion is substantially burdened.” 42
U.S.C. § 2000bb(b).

In sum, it is clear that the interferences
with the free exercise of religion that exist-
ed in Sherbert and Yoder qualify, to use
the terminology of RFRA, as a “substan-
tial burden.” But the text, purpose, and
enactment history of RFRA make equally
clear that RFRA protects against burdens
that, while imposed by a different mecha-
nism than those in Sherbert and Yoder, are
also “substantial.”
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d. Purpose of RFRA

The express purpose of RFRA was to
reject the restrictive approach to the Free
Exercise Clause that culminated in Smith
and to restore the application of strict
judicial scrutiny “in all cases where free
exercise of religion is substantially bur-
dened.” 42 U.S.C. § 2000bb(b). The ma-
jority’s approach is fundamentally at odds
with this purpose.

As should be clear, RFRA creates a
legally protected interest in the exercise of
religion. The protected interest in Sher-
bert was the right to take religious rest on
Saturday, not the right to receive unem-
ployment insurance. The protected inter-
est in Yoder was the right to avoid secular
indoctrination, not, as the majority con-
tends, the right to avoid criminal punish-
ment. See Maj. Op. at 1070-71 n. 12.

Such interests in religious exercise can
be severely burdened by government ac-
tions that do not deny a benefit or impose
a penalty. For example, a court would
surely hold that the government had im-
posed a “substantial burden” on the “exer-
cise of religion” if it purchased by eminent
domain every Catholic church in the coun-
try. Similarly, a court would surely hold
that the Forest Service had imposed a
“substantial burden” on the Indians’ “exer-
cise of religion” if it paved over the entire-
ty of the San Francisco Peaks. We have
already held that prison officials substan-
tially burden religious exercise if they rec-
ord the confessions of Catholic inmates, or
refuse to provide Halal meat meals to a
Muslim prisoner. See Mockaitis v. Har-
cleroad, 104 F.3d 1522, 1531 (9th Cir.1997)
(“A substantial burden is imposed on ...
free exercise of religion ... by the intru-
sion into the Sacrament of Penance by
officials of the state.”); Shakur v. Schriro,
514 F.3d 878, 888-89 (9th Cir.2008) (hold-
ing that failure of prison officials to pro-
vide Muslim prisoner with Halal or Kosher



NAVAJO NATION v. U.S. FOREST SERVICE

1091

Cite as 535 F.3d 1058 (9th Cir. 2008)

meat diet could constitute substantial bur-
den on religious exercise under RLUIPA);
see also Lovelace v. Lee, 472 F.3d 174,
198-99 (4th Cir.2006) (holding that prison-
er’s right to religious diet under RLUIPA
is clearly established for purposes of quali-
fied immunity).

However, the majority’s restrictive defi-
nition of “substantial burden” places such
injuries entirely outside the coverage of
RFRA because they are imposed through
different mechanisms than those employed
in Sherbert and Yoder. The majority can-
not plausibly justify this result by arguing
that the complete destruction of a religious
shrine or place of worship, violation of a
sacrament, or denial of a religious diet are
less “substantial” restrictions on religious
exercise than those caused by the denial of
unemployment benefits. Rather, the ma-
jority refuses to apply strict scrutiny to
these substantial injuries because, in its
view, “a government that presides over a
nation with as many religions as the Unit-
ed States of America [could not] function
were it required to do so.” See Maj. op. at
1064.

This proposition was explicitly rejected
by RFRA, which directs courts to apply
the compelling governmental interest test
“in all cases” where there is a “substantial
burden” on the “exercise of religion.” See
RFRA § 2000bb(a)(5) (stating that “the
compelling interest test ... is a workable
test for striking sensible balances between
religious liberty and competing prior gov-
ernmental interests”). It has also been
explicitly rejected by the Supreme Court.
See Gonzales v. O Centro Espirita Benefi-
cente Uniao do Vegetal, 546 U.S. 418, 430,
126 S.Ct. 1211, 163 L.Ed.2d 1017 (2006)
(rejecting the government’s argument that
the Controlled Substances Act “cannot
function ... if subjected to judicial exemp-
tions” because “RFRA, and the strict scru-
tiny test it adopted, contemplate an inqui-
ry more focused than the Government’s

categorical approach”); id. at 1215 (“Here
the Government’s uniformity argument
rests not so much on the particular statu-
tory program at issue as on slippery slope
concerns that could be invoked in response
to any RFRA claim ...”). The majority’s
approach thus places beyond judicial scru-
tiny many burdens on religious exercise
that RFRA was intended to prevent, and
does so based on “slippery slope” argu-
ments that the Supreme Court has in-
structed us to reject.

e. This Circuit’s RFRA Precedents

As I have described above, the majori-
ty’s narrow definition of “substantial bur-
den” conflicts with RFRA’s text and
purpose. The majority’s approach also
conflicts with our prior application of
RFRA in this circuit.

We first addressed the definition of
“substantial burden” under RFRA in
Bryant v. Gomez, 46 F.3d 948 (9th Cir.
1995). We stated that a “substantial bur-
den” exists where:

[A] governmental [action] burdens the

adherent’s practice of his or her religion

... by preventing him or her from en-

gaging in [religious] conduct or having a

religious experience. ... This interfer-

ence must be more than an inconven-
ience; the burden must be substantial.

Id. at 949 (quoting Graham v. C.LR., 822
F.2d 844, 850-51 (9th Cir.1987)) (second,
third, and fifth alterations in Bryant ) (em-
phasis added). Since Bryant, we have re-
peatedly refused to adopt the conclusion of
the majority that “a ‘substantial burden’ is
imposed only when individuals are forced
to choose between following the tenets of
their religion and receiving a governmental
benefit ... or coerced to act contrary to
their religious beliefs by the threat of civil
or criminal sanctions.” Maj. op. at 1053-
54. See, e.g., Worldwide Church of God v.
Philadelphia Church of God, Inc, 227
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F.3d 1110, 1121 (9th Cir.2000) (substantial
burden where government “prevent[s]
[plaintiff] from engaging in [religious] con-
duct or having a religious experience” and
is “more than an inconvenience”) (quoting
Goehring v. Brophy, 94 F.3d 1294, 1299
(9th Cir.1996); and Bryant, 46 F.3d at
949); Stefanow v. McFadden, 103 F.3d
1466, 1471 (9th Cir.1996) (same). We have
noted that “[a] statute burdens the free
exercise of religion if it ‘put[s] substantial
pressure on an adherent to modify his
behavior and to violate his beliefs,” includ-
img when, if enforced, it ‘results in the
choice to the individual of either abandon-
ing his religious principle or facing crimi-
nal prosecution.”” Guam v. Guerrero, 290
F.3d 1210, 1222 (9th Cir.2002) (emphasis
added) (quoting Thomas v. Review Bd. of
Ind. Employment Sec. Div., 450 U.S. 707,
718, 101 S.Ct. 1425, 67 L.Ed.2d 624 (1981);
and Braunfeld v. Brown, 366 U.S. 599,
605, 81 S.Ct. 1144, 6 L.Ed.2d 563 (1961)).
However, nothing in our opinions suggests
that the government can substantially bur-
den religion only by applying a penalty or
withholding a benefit based on religion.
In fact, we have held precisely the oppo-
site. In Mockaitis, a district attorney for
Lane County, Oregon, with the assistance
of officials at the Lane County Jail, record-
ed the confession of a detained murder
suspect to a Catholic priest. 104 F.3d at
1524-26. The prisoner and the priest
learned of the taping only after it oc-
curred. Id. at 1526. Although the prison-
er did not seek suppression of the tape,
the priest, together with the Archbishop of
Portland, sought an injunction under
RFRA barring future taping. Id. at 1526—
1527. We concluded the initial taping vio-
lated RFRA and held that an injunction
was warranted because,
A substantial burden is imposed on [the
Archbishop’s] free exercise of religion as
the responsible head of the archdiocese
of Portland by the intrusion into the
Sacrament of Penance by officials of the
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state, an intrusion defended in this case
by an assistant attorney-general of the
state as not contrary to any law. Arch-
bishop George has justifiable grounds
for fearing that without a declaratory
judgment and an injunction in this case
the administration of the Sacrament of
Penance for which he is responsible in
his archdiocese will be made odious in
jails by the intrusion of law enforcement
officers.

Id. at 1531 (emphasis added). Mockaitis
was not only correctly decided. It is also
flatly inconsistent with the majority opin-
ion.

The majority does not dispute that
Mockaitis is inconsistent with its approach
today, but instead argues that Mockaitis
“cannot serve as precedent” for two rea-
sons. Maj. op. at 1073-74 n.15. First, the
Majority notes that City of Boerne, 521
U.S. at 532, 117 S.Ct. 2157, overruled our
application of RFRA to a state subdivision
in Mockaitis. But the federalism holding
of City of Boerne, 521 U.S. at 532, 117
S.Ct. 2157, was entirely unrelated to our
definition of “substantial burden.” We do
not normally discard our prior view of the
law simply because it was expressed in a
case that is overruled on unrelated
grounds. To the contrary, this circuit has
cited cases that have been “overruled on
other grounds” in 1,508 opinions. Mockai-
tis continues to demonstrate that we have
previously refused to adopt the majority’s
restrictive definition of “substantial bur-
den.”

Second, the majority finds Mockaitis
“unhelpful” because it “did not define sub-
stantial burden, let alone analyze the sub-
stantial burden standard under the Sher-
bert/Yoder framework restored in RFRA,
[or] attempt to explain why such frame-
work should not apply to define substantial
burden.” Maj. op. at 1074 n. 15. As I
have explained above, RFRA did not em-
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ploy the term “substantial burden” as a
term of art limiting the application of
RFRA to burdens caused by the precise
mechanisms at issue in Sherbert and Yo-
der. In rejecting this argument, the ma-
jority dismisses Mockaitis precisely be-
cause it proves my point. That is, because
Mockaitis does not treat “substantial bur-
den” as a term of art limited to burdens
caused by the precise mechanisms at issue
in Sherbert and Yoder, the majority must
perforce reject it. The conflict between
Mockaitis and the majority’s approach to-
day reflects the novelty of today’s opinion,
not any shortcomings of Mockasitis.

Notably absent from the majority’s opin-
ion is any explanation of why the result
reached in Mockaitis is incorrect. Under
the majority’s approach, it is clear that
governmental eavesdropping on a prison-
er’s confession to his priest would not im-
pose a substantial burden on the prisoner
or priest under RFRA. This cannot be the
law.

f. This Circuit’s RLUIPA Precedents

Our cases interpreting the definition of
“substantial burden” under RLUIPA have
applied a similar definition to the definition
employed in Bryant, 46 F.3d at 949. In
applying RLUIPA, we have stated that
“for a land use regulation to impose a
‘substantial burden,” it must be ‘oppressive’
to a ‘significantly great’ extent. That is, a
‘substantial burden’ on ‘religious exercise’
must impose a significantly great restric-
tion or onus upon such exercise.” Warsol-
dier v. Woodford, 418 F.3d 989, 995 (9th
Cir.2005) (quoting San Jose Christian Col-
lege, 360 F.3d at 1034). In other words,
we have defined “substantial burden” ac-
cording to the effect of a government ac-
tion on religious exercise rather than par-
ticular mechanisms by which this effect is
achieved.

Moreover, we recently held that a sub-
stantial burden could exist under RLUIPA

in a case that involved no imposition of a
penalty or deprivation of a benefit. In
Shakur, 514 F.3d 878, a Muslim inmate
brought a RLUIPA challenge alleging that
the Arizona Department of Corrections
substantially burdened his exercise of reli-
gion by refusing to provide him with a
Halal or Kosher meat diet. Id. at 888-89.
The imposition on Shakur was in fact rela-
tively mild because the prison provided
him with a vegetarian diet as an alterna-
tive to the ordinary meat diet. Id. at 888,
891. Nonetheless, we found that Shakur
had asserted a cognizable substantial bur-
den under RLUIPA when he alleged that
the vegetarian diet he was forced to eat for
lack of Halal meat gave him indigestion,
thereby disrupting his religious practices.
Id. at 888. Because the Arizona Depart-
ment of Corrections had not imposed any
penalty or withheld any benefit from Sha-
kur based on his exercise of religion, Sha-
kur is, like Mockaitis, flatly inconsistent
with the majority opinion.

In attempting to distinguish Shakur, the
majority again refuses to accept the impli-
cations of its own rule. The majority
claims that Shakur is a “straightforward
application of the Sherbert test” because
“the policy conditioned a governmental
benefit to which Shakur was otherwise en-
titled—a meal in prison—upon conduct
that would violate Shakur’s religious be-
liefs.” Maj. op. at 1078 n. 24. However,
like Mockaitis, Shakur applied the ordi-
nary meaning of the phrase “substantial
burden,” which is inconsistent with the
majority’s newly minted “Sherbert test.”
In Sherbert, a Seventh-day Adventist was
denied unemployment benefits after she
was fired for refusing to work on Satur-
days because, according to the state, she
had “fail[ed], without good cause, to accept
suitable work when offered.” 374 U.S. at
399-400, 83 S.Ct. 1790 (internal quotation
marks omitted). In other words, the
plaintiff in Sherbert was denied a govern-
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ment benefit, to which she was otherwise
entitled, because of her religious observ-
ance.

Contrary to the majority’s assertions,
the inmate in Shakur was not denied any
government benefit to which he was other-
wise entitled because of his religious ob-
servance. Shakur had a legal interest in
some meal in prison, but he was never
denied this interest as a consequence of his
religious observance. Eating the vegetari-
an meals provided by the prison was per-
mitted by Shakur’s religion. Shakur had
no legal interest in Halal meat meals, ex-
cept to the extent the government’s failure
to provide them interfered with his subjec-
tive religious experience. Nonetheless, we
held that the failure of the prison to pro-
vide Halal meat meals could constitute a
substantial burden on Shakur’s religious
exercise because the vegetarian meals al-
legedly “exacerbate[d] [Shakur’s] hiatal
hernia and cause[d] excessive gas that in-
terfere[d] with the ritual purity required
for [Shakur’s] Islamic worship.” Id. at
889. That is, although the government
had in no way penalized Shakur’s exercise
of his religion by denying a benefit to
which he was otherwise entitled, we held
that RFRA may impose an affirmative
duty on prison officials to provide Halal
meat meals where the failure to do so
harms the inmate’s sense of “ritual puri-
ty.” Id.

The provision of special meals is a gov-
ernment action that benefits an inmate.
But this is true of virtually any religious
accommodation. Thus, Shakur can only
be explained as consistent with the majori-
ty’s rule if the mere accommodation of
religion is a governmental benefit. But
such a broad rule cannot support the ma-
jority’s conclusion in this case. Under
such a definition, the Forest Service offers
the Indians in this case a “government
benefit” in the form of access to their
sacred land and ritual materials. The For-
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est Service’s failure to offer spiritually
pure sites and materials is the equivalent
of prison officials failing to offer religiously
pure meals. In short, in denying the Indi-
ans’ claims, the majority contends that the
phrase “substantial burden” applies only
where the government imposes sanctions
or “condition[s] a governmental benefit
upon conduct that would violate the Plain-
tiffs’ religious beliefs.” The majority then
abandons this definition in its attempts to
distinguish Shakwr, which did not involve
the conditioning of government benefits on
conduct that would violate religious beliefs.
The need for such semantic contortions
only highlights the degree to which the
majority’s rule is inconsistent with our pri-
or case law and fails to capture the mean-
ing of the term “substantial burden.”

2. The Applicability of RLUIPA

The majority’s second misstatement is
that RLUIPA does not apply to suits
brought under RFRA. It writes:

For two reasons, RLUIPA is inapplica-

ble to this case. First, RLUIPA, by its

terms, prohibits only state and local gov-
ernments from applying regulations that
govern land use or institutionalized per-
sons to impose a “substantial burden” on
the exercise of religion. ... Subject to
two exceptions not relevant here, RLUI-
PA does not apply to a federal govern-
ment action, which is not at issue in this
case. . Second, even for state and
local governments, RLUIPA applies
only to government land-use regulations
of private land, not to the government’s
management of its own land.
Maj. op. at 1077. From this, the majority
concludes that RLUIPA cases finding a
“substantial burden” on the exercise of
religion are irrelevant to RFRA cases.

It is true that much of RLUIPA applies
specifically to state and local zoning deci-
sions and to actions by prison officials.
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But it is demonstrably not true that
RLUIPA is “inapplicable to this case,” and
that cases decided under RLUIPA may be
disregarded in RFRA cases. Not only did
RLUIPA amend the definition of “exercise
of religion” contained in RFRA, RLUIPA
also applies the same “substantial burden”
test that is applied in RFRA cases.

Prior to the passage of RLUIPA in
2000, RFRA provided that “the term ‘exer-
cise of religion’ means the exercise of reli-
gion under the First Amendment to the
Constitution.” Pub.L. No. 103-141, § 5,
107 Stat. at 1489 (codified at 42 U.S.C.
§ 2000bb—2(4) (1994) (repealed)). RLUI-
PA changed the definition of “exercise of
religion” in RFRA. RLUIPA §§ 7-8, 114
Stat. at 806-07. As a result of RLUIPA,
42 U.S.C. § 2000bb-2 now provides, “As
used n this chapter—... (4) the term
‘exercise of religion’ means religious exer-
cise, as defined in section 2000cc—5 of this
title.” (emphasis added). The “chapter” to
which 2000bb-2 refers is Chapter 21B of
Title 42. Chapter 21B is the codification
of the Religious Freedom Restoration Act.
Section 2000cc-5, to which § 2000bb-2 re-
fers, provides, “The term ‘religious exer-
cise’ includes any exercise of religion,
whether or not compelled by, or central to,
a system of religious belief.”

RFRA and RLUIPA not only share the
same definition of “exercise of religion,”
they also share the same analytic frame-
work and terminology. Under both stat-
utes, the imposition of a “substantial bur-
den” on a person’s “exercise of religion”
may be justified only by a compelling gov-
ernmental interest and a showing that
such interest is furthered by the least re-
strictive means. See 42 U.S.C. § 2000bb-
1(b) (RFRA); 42 U.S.C. § 2000cc-1(a)(1-
2) (RLUIPA). The Supreme Court has
explicitly stated that “the Religious Land
Use and Institutionalized Persons Act of
2000 ... allows federal and state prisoners
to seek religious accommodation pursuant

to the same standard as set forth in
RFRA[.]” O Centro, 546 U.S. at 436, 126
S.Ct. 1211 (emphasis added). Because
RFRA and RLUIPA cases share the same
analytic framework and terminology and
are, in the words of the Court in O Centro,
governed by the “same standard,” RLUI-
PA cases are necessarily applicable to
RFRA cases.

3. Applicability of RFRA
to Federal Land

Finally, the majority misstates the law
when it treats as an open question whether
RFRA applies to federal land. The major-
ity writes:

The Defendants do not contend that
RFRA is inapplicable to the govern-
ment’s use and management of its own
land, which is at issue in this case.
Because this issue was not raised or
briefed by the parties, we have no oc-
casion to consider it. Therefore, we
assume, without deciding, that RFRA
applies to the government’s use and
management of its land[.]

Maj. op. at 1067 n. 9.

It is hardly an open question whether
RFRA applies to federal land. For good
reason, none of the defendants argued that
RFRA is inapplicable to actions on federal
land. There is nothing in the text of
RFRA that says, or even suggests, that
such a carve-out from RFRA exists. No
case has ever so held, or even suggested,
that RFRA is inapplicable to federal land.

The majority opinion uses silence of the
briefs in this case as an excuse to treat the
applicability of RFRA to federal land as an
open question. However, the majority ig-
nores the following exchange with the gov-
ernment’s attorney during oral argument
before the en banc panel. In that ex-
change, the government explicitly stated
that RFRA applies to federal land:
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Question [by a member of the en banc
panel]: Is it your position that the sub-
stantial burden test is simply never trig-
gered when the government is using its
own land? That it’s simply outside the
coverage of RFRA if the government is
using its own land?

Answer [by the government’s attorney]:
No, your honor, that is not our posi-
tion. . ..

Question: So, the use of government
land has the potential under RFRA to
impose a substantial burden?

Answer: It is possible that certain activ-
ities on certain government land can still
substantially burden religious activities.
Question: And would then violate
RFRA if there were no compelling state
interest?

Answer: Correct. Yes.

[En bane argument at 35:06.]

D. Misunderstanding of Religious
Belief and Practice

In addition to misstating the law under
RFRA, the majority misunderstands the
nature of religious belief and practice.
The majority concludes that spraying up to
1.5 million gallons of treated sewage ef-
fluent per day on Humphrey’s Peak, the
most sacred of the San Francisco Peaks,
does not impose a “substantial burden” on
the Indians’ “exercise of religion.” In so
concluding, the majority emphasizes the
lack of physical harm. According to the
majority, “[T]here are no plants, springs,
natural resources, shrines with religious
significance, nor any religious ceremonies
that would be physically affected” by using
treated sewage effluent to make artificial
snow. In the majority’s view, the “sole
effect” of using treated sewage effluent on
Humphrey’s Peak is on the Indians’ “sub-
jective spiritual experience.” Maj. op. at
1063.

The majority’s emphasis on physical
harm ignores the nature of religious belief
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and exercise, as well as the nature of the
inquiry mandated by RFRA. The majority
characterizes the Indians’ religious belief
and exercise as merely a “subjective spiri-
tual experience.” Though I would not
choose precisely those words, they come
close to describing what the majority
thinks it is %ot describing—a genuine reli-
gious belief and exercise. Contrary to
what the majority writes, and appears to
think, religious exercise invariably, and
centrally, involves a “subjective spiritual
experience.”

Religious belief concerns the human
spirit and religious faith, not physical harm
and scientific fact. Religious exercise
sometimes involves physical things, but the
physical or scientific character of these
things is secondary to their spiritual and
religious meaning. The centerpiece of re-
ligious belief and exercise is the “subjec-
tive” and the “spiritual.” As William
James wrote, religion may be defined as
“the feelings, acts, and experiences of indi-
vidual men [and women] in their solitude,
so far as they apprehend themselves to
stand in relation to whatever they may
consider the divine.” WiLLiaM JAMES, THE
VarieTiES OoF RELIGIOUs EXPERIENCE: A
Stupy IN HumaN Nature 31-32 (1929).

The majority’s misunderstanding of the
nature of religious belief and exercise as
merely “subjective” is an excuse for refus-
ing to accept the Indians’ religion as wor-
thy of protection under RFRA. According
to undisputed evidence in the record, and
the finding of the district court, the Indi-
ans in this case are sincere in their reli-
gious beliefs. The record makes clear that
their religious beliefs and practice do not
merely require the continued existence of
certain plants and shrines. They require
that these plants and shrines be spiritually
pure, undesecrated by treated sewage ef-
fluent.
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Perhaps the strength of the Indians’ ar-
gument in this case could be seen more
easily by the majority if another religion
were at issue. For example, I do not think
that the majority would accept that the
burden on a Christian’s exercise of religion
would be insubstantial if the government
permitted only treated sewage effluent for
use as baptismal water, based on an argu-
ment that no physical harm would result
and any adverse effect would merely be on
the Christian’s “subjective spiritual experi-
ence.” Nor do I think the majority would
accept such an argument for an orthodox
Jew if the government permitted only non-
Kosher food.

E. Proper Application of RFRA

Applying our precedents, which properly
reject the majority’s restrictive approach,
I would hold that the Indians have shown
a substantial burden on the exercise of
their religion under RFRA. I also believe
that the Forest Service has failed to show
that approval of the Snowbowl expansion
was the least restrictive means to further a
compelling governmental interest.

1. “Substantial Burden” on the
“Exercise of Religion”

RFRA defines “exercise of religion” as
“any exercise of religion, whether or not
compelled by, or central to, a system of
religious belief.” 42 U.S.C. § § 2000bb—
2(4), 2000cc-5(7)(A). Under our prior case
law, a “substantial burden” on the “exer-
cise of religion” exists where government
action prevents an individual “from engag-
ing in [religious] conduct or having a reli-
gious experience” and the interference is
“more than an inconvenience.” Bryant, 46
F.3d at 949.

a. The Indians’ “Sacred” Land and
their “Exercise of Religion”
The Appellees do not dispute the sincer-
ity of the Indians’ testimony concerning
their religious beliefs and practices, and

the district court wrote that it was not
“challenging the honest religious beliefs of
any witness.” The majority concedes that
the Indians are sincere. It writes, “The
district court found the Plaintiffs’ beliefs to
be sincere; there is no basis to challenge
that finding.” Maj. op. at 1063.

The majority seeks to undermine the
importance of the district court’s finding,
and its own concession, by contending that
the Indians consider virtually everything
sacred. It writes:

In the Coconino National Forest alone,

there are approximately a dozen moun-

tains recognized as sacred by American

Indian tribes. The district court found

the tribes hold other landscapes to be

sacred as well, such as canyons and can-
yon systems, rivers and river drainages,
lakes, discrete mesas and buttes, rock
formations, shrines, gathering areas, pil-
grimage routes, and prehistoric sites.

Within the Southwestern Region forest

lands alone, there are between 40,000

and 50,000 prehistoric sites. The dis-

trict court also found the Navajo and the

Hualapai Plaintiffs consider the entire

Colorado River to be sacred. New sa-

cred areas are continuously being recog-

nized by the Plaintiffs.
Maj. op. at 1066 n. 7 (citations omitted).

The majority implies that if we hold,
based on the sincerity of the Indians’s
religious belief, that there has been a sub-
stantial burden in this case, there is no
stopping place. That is, since virtually
everything is sacred, virtually any govern-
mental action affecting the Indians’ “sa-
cred” land will be a substantial burden
under RFRA.

The majority’s implication rests upon an
inadequate review of the record. The dis-
trict court conducted a two-week trial de-
voted solely to the Indians’ RFRA claim.
The trial record demonstrates that the
word “sacred” is a broad and undifferenti-
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ated term. That term does not capture
the various degrees in which the Indians
hold land to be sacred. For example, Vin-
cent Randall, an Apache legislator, histori-
an, and cultural teacher, responded to a
question regarding mountains that were
“sacred sites” as follows:
That’s your term “sacred.” That’s not
my term. I talked about holy mountains
this morning. I talked about God’s
mountains. ... Sacred to you is not the
other terms. There are other places of
honor and respect. You're looking at
everything as being sacred. There is
not—there is honor and respect, just as
much as the Twin Towers is a place of
honor and respect. Gettysburg. Yes,
there are places like that in Apache
land, but there are four holy mountains.
Holy mountains.
Trial tr. 722-23 (emphasis added).
Dianna Uqualla, subchief of the Havasu-
pai, again explained that there are dif-
ferent degrees of “sacred”: The whole
reservation is sacred to us, but the
mountains are more sacred. They are
like our—if you go to a church there
would be like our tabernacle, that would
be our altars. That’'s the—that’s the
difference like being in Fort Defiance or
Window Rock versus going to each of
the sacred mountains. The San Fran-
cisco Peaks would be like our tabernacle,
our altar to the west.

SER 1253 (emphasis added).

Many White Mountain Apache, Navajo,
and Havasupai members refer to all land
that is owned, or was ever owned, by their
tribe as sacred. For example, Ramon Ri-
ley, Cultural Resource Director for the
White Mountain Apache, testified that the
entire Apache reservation is “sacred.”
Trial tr. at 625, 647-51. Uqualla testified
to the same effect with respect to Hava-
suapai land. SER 1253.

But while there are many mountains
within White Mountain Apache, Navajo,
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and Havasupai historic territory, only a
few of these mountains are “holy” or par-
ticularly “sacred.” For the White Moun-
tain Apache, there are four holy moun-
tains. They are the San Francisco Peaks,
Mt. Graham, Mt. Baldy, and Red Moun-
tain/Four Peaks. Trial tr. at 639-43. For
the Navajo, there are also four holy moun-
tains. They are the San Francisco Peaks,
the Blanca Peak, Mt. Taylor, and the Hes-
perous Mountains. Trial tr. at 739.

The Indians allow different uses on sa-
cred land depending on the degree of sa-
credness. For example, Mount Baldy is
one of the White Mountain Apache’s holy
mountains. Though they consider all of
their reservation land “sacred” in the
sense in which that term is used by the
majority, Mount Baldy is not merely sa-
cred. It is holy. The record is clear that
the Apache do not permit camping, fishing,
or hunting on the portion of Mount Baldy
under their control, even though they per-
mit such activities elsewhere on their res-
ervation.

b. Substantial Burden on the Indians’
Exercise of Religion

The record in this case makes clear that
the San Francisco Peaks are particularly
sacred to the surrounding Indian tribes.
Humphrey’s Peak is the most sacred, or
holy, of the Peaks. I accept as sincere the
Indians’ testimony about their religious be-
liefs and practices, and I accept as sincere
their testimony that the Peaks, and in
particular Humphrey’s Peak, are not
merely sacred but holy mountains.

In the discussion that follows, I focus on
the evidence presented by the Hopi and
Navajo, and to a lesser extent on the Hua-
lapai and Havasupai. 1 first describe the
Indians’ religious practices, and then dis-
cuss the effect the Snowbowl expansion
would have on these practices.
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i. The Indians’ Religious Practices
(1) The Hopi

Hopi religious beliefs and practices cen-
ter on the San Francisco Peaks. As stated
by the district court, “The Peaks are
where the Hopi direct their prayers and
thoughts, a point in the physical world that
defines the Hopi universe and serves as
the home of the Kachinas, who bring wa-
ter, snow and life to the Hopi people.” 408
F.Supp.2d at 894. The Hopi have been
making pilgrimages to the Peaks since at
least 1540, when they first encountered
Europeans, and probably long before that.

The Hopi believe that when they
emerged into this world, the clans jour-
neyed to the Peaks (or Nuvatukyaovi, the
“high place of snow”) to receive instruc-
tions from a spiritual presence, Ma’saw.
At the Peaks, they entered a spiritual cov-
enant with Ma’saw to take care of the
land, and then migrated down to the Hopi
villages. The Hopi re-enact their emer-
gence from the Peaks annually, and Hopi
practitioners look to the Peaks in their
daily songs and prayers as a place of tran-
quility, sanctity, and purity.

The Peaks are also the primary home of
the powerful spiritual beings called Katsi-
nam (Hopi plural of Katsina, or Kachina
in English). Hundreds of specific Katsi-
nam personify the spirits of plants, ani-
mals, people, tribes, and forces of nature.
The Katsinam are the spirits of Hopi an-
cestors, and the Hopi believe that when
they die, their spirits will join the Katsi-
nam on the Peaks. As spiritual teachers
of “the Hopi way,” the Katsinam teach
children and remind adults of the moral
principles by which they must live. These
principles are embodied in traditional
songs given by the Katsinam to the Hopi
and sung by the Hopi in their everyday
lives. One Hopi practitioner compared
these songs to sermons, which children
understand simplistically but which adults

come to understand more profoundly.
Many of these songs focus on the Peaks.

Katsinam serve as intermediaries be-
tween the Hopi and the higher powers,
carrying prayers from the Hopi villages to
the Peaks on an annual cycle. From July
through January, the Katsinam live on the
Peaks. In sixteen days of ceremonies and
prayers at the winter solstice, the Hopi
pray and prepare for the Katsinam’s visits
to the villages. In February or March, the
Katsinam begin to arrive, and the Hopi
celebrate with nightly dances at which the
Katsinam appear in costume and perform.
The Katsinam stay while the Hopi plant
their corn and it germinates. Then, in
July, the Hopi mark the Katsinam’s de-
parture for the Peaks.

The Hopi believe that pleasing the Kat-
sinam on the Peaks is crucial to their
livelihood. Appearing in the form of
clouds, the Katsinam are responsible for
bringing rain to the Hopi villages from the
Peaks. The Katsinam must be treated
with respect, lest they refuse to bring the
rains from the Peaks to nourish the corn
crop. In preparation for the Katsinam’s
arrival, prayer sticks and feathers are de-
livered to every member of the village,
which they then deposit in traditional loca-
tions, praying for the spiritual purity nec-
essary to receive the Katsinam. The Kat-
sinam will not arrive until the peoples’
hearts are in the right place, a state they
attempt to reach through prayers directed
at the spirits on the Peaks.

The Hopi have at least fourteen shrines
on the Peaks. Every year, religious lead-
ers select members of each of the approxi-
mately forty congregations, or kiva, among
the twelve Hopi villages to make a pilgrim-
age to the Peaks. They gather from the
Peaks both water for their ceremonies and
boughs of Douglas fir worn by the Katsi-
nam in their visits to the villages.
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(2) The Navajo

The Peaks are also of fundamental im-
portance to the religious beliefs and prac-
tices of the Navajo. The district court
found, “[T]he Peaks are considered ... to
be the ‘Mother of the Navajo People,” their
essence and their home. The whole of the
Peaks is the holiest of shrines in the Nava-
jo way of life.” 408 F.Supp.2d at 889.
Considering the mountain “like family,”
the Navajo greet the Peaks daily with
prayer songs, of which there are more
than one hundred relating to the four
mountains sacred to the Navajo. Wit-
nesses described the Peaks as “our leader”
and “very much an integral part of our life,
our daily lives.”

The Navajo creation story revolves
around the Peaks. The mother of humani-
ty, called the Changing Woman and com-
pared by one witness to the Virgin Mary,
resided on the Peaks and went through
puberty there, an event which the people
celebrated as a gift of new life. Following
this celebration, called the kinaalda, the
Changing Woman gave birth to twins,
from whom the Navajo are descended.
The Navajo believe that the Changing
Woman’s kinaalda gave them life, genera-
tion after generation. Young women to-
day still celebrate their own kinaalda with
a ceremony one witness compared to a
Christian confirmation or a Jewish bat
mitzvah. The ceremony sometimes in-
volves water especially collected from the
Peaks because of the Peaks’ religious sig-
nificance.

The Peaks are represented in the Nava-
jo medicine bundles found in nearly every
Navajo household. The medicine bundles
are composed of stones, shells, herbs, and
soil from each of four sacred mountains.
One Navajo practitioner called the medi-
cine bundles “our Bible,” because they
have “embedded” within them “the unwrit-
ten way of life for us, our songs, our
ceremonies.” The practitioner traced
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their origin to the Changing Woman:
When her twins wanted to find their fa-
ther, the Changing Woman instructed
them to offer prayers to the Peaks and
conduct ceremonies with medicine bundles.
The Navajo believe that the medicine bun-
dles are conduits for prayers; by praying
to the Peaks with a medicine bundle con-
taining soil from the Peaks, the prayer will
be communicated to the mountain.

As their name suggests, medicine bun-
dles are also used in Navajo healing cere-
monies, as is medicine made with plants
collected from the Peaks. Appellant Nor-
ris Nez, a Navajo medicine man, testified
that “like the western doctor has his black
bag with needles and other medicine, this
bundle has in there the things to apply
medicine to a patient.” Explaining why he
loves the mountain as his mother, he testi-
fied, “She is holding medicine and things
to make us well and healthy. We suckle
from her and get well when we consider
her our Mother.” Nez testified that he
collects many different plants from the
Peaks to make medicine.

The Peaks play a role in every Navajo
religious ceremony. The medicine bundle
is placed to the west, facing the Peaks. In
the Blessingway ceremony, called by one
witness “the backbone of our ceremony”
because it is performed at the conclusion
of all ceremonies, the Navajo pray to the
Peaks by name.

The purity of nature, including the
Peaks, plays an important part in Navajo
beliefs. Among other things, it affects
how a medicine bundle—described by one
witness as “a living basket”—is made.
The making of a medicine bundle is pre-
ceded by a four-day purification process
for the medicine man and the keeper of
the bundle. By Navajo tradition, the med-
icine bundle should be made with leather
from a buck that is ritually suffocated; the
skin cannot be pierced by a weapon. Med-
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icine bundles are “rejuvenated” every few
years, by replacing the ingredients with
others gathered on pilgrimages to the
Peaks and three other sacred mountains.

The Navajo believe their role on earth is
to take care of the land. They refer to
themselves as nochoka dine, which one
witness translated as “people of the earth”
or “people put on the surface of the earth
to take care of the lands.” They believe
that the Creator put them between four
sacred mountains of which the western-
most is the Peaks, or Do’ok’oos-liid (“shin-
ing on top,” referring to its snow), and that
the Creator instructed them never to leave
this homeland. Although the whole reser-
vation is sacred to the Navajo, the moun-
tains are the most sacred part. As noted
previously, one witness drew an analogy to
a church, with the area within the moun-
tains as the part of the church where the
people sit, and the Peaks as “our altar to
the west.”

As in Hopi religious practice, the Peaks
are so sacred in Navajo beliefs that, ac-
cording to Joe Shirley, Jr., President of
the Navajo Nation, a person “cannot just
voluntarily go up on this mountain at any
time. It’s—it’s the holiest of shrines in
our way of life. You have to sacrifice.
You have to sing certain songs before you
even dwell for a little bit to gather herbs,
to do offerings.” After the requisite prep-
aration, the Navajo go on pilgrimages to
the Peaks to collect plants for ceremonial
and medicinal use.

(3) The Hualapai

The Peaks figure centrally in the beliefs
of the Hualapai. The Hualapai creation
story takes place on the Peaks. The Hua-
lapai believe that at one time the world
was deluged by water, and the Hualapai
put a young girl on a log so that she could
survive. She landed on the Peaks, alone,
and washed in the water. In the water,
she conceived a son, who was a man born

of water. She washed again, and con-
ceived another son. These were the twin
warriors, or war gods, from whom the
Hualapai are today descended. Later, one
of the twins became ill, and the other
collected plants and water from the Peaks,
thereby healing his brother. From this
story comes the Hualapai belief that the
mountain and its water and plants are
sacred and have medicinal properties.
One witness called the story of the deluge,
the twins, and their mother “our Bible
story” and drew a comparison to Noah’s
Ark. As in Biblical parables and stories,
Hualapai songs and stories about the twins
are infused with moral principles.

Hualapai spiritual leaders travel to the
Peaks to deliver prayers. Like the Hopi
and the Navajo, the Hualapai believe that
the Peaks are so sacred that one has to
prepare oneself spiritually to visit. A spir-
itual leader testified that he prays to the
Peaks every day and fasts before visiting
to perform the prayer feather ceremony.
In the prayer feather ceremony, a troubled
family prays into an eagle feather for days,
and the spiritual leader delivers it to the
Peaks; the spirit of the eagle then carries
the prayer up the mountain and to the
Creator.

The Hualapai collect water from the
Peaks. Hualapai religious ceremonies re-
volve around water, and they believe water
from the Peaks is sacred. In their sweat
lodge purification ceremony, the Hualapai
add sacred water from the Peaks to other
water, and pour it onto heated rocks to
make steam. In a healing ceremony, peo-
ple seeking treatment drink from the wa-
ter used to produce the steam and are
cleansed by brushing the water on their
bodies with feathers. At the conclusion of
the healing ceremony, the other people
present also drink the water. A Hualapai
tribal member who conducts healing cere-
monies testified that water from the Peaks
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is used to treat illnesses of “high parts” of
the body like the eyes, sinuses, mouth,
throat, and brain, including tumors, men-
ingitis, forgetfulness, and sleepwalking.
He testified that the Peaks are the only
place to collect water with those medicinal
properties, and that he travels monthly to
the Peaks to collect it from Indian Springs,
which is lower on the mountain and to the
west of the Snowbowl. The water there
has particular significance to the Hualapai
because the tribe’s archaeological sites are
nearby.

In another Hualapai religious ceremony,
when a baby has a difficult birth, a Huala-
pai spiritual leader brings a portion of the
placenta to the Peaks so that the child will
be strong like the twins and their mother
in the Hualapai creation story. The Hua-
lapai also grind up ponderosa pine needles
from the Peaks in sacred water from the
Peaks to aid women in childbirth.

A Hualapai religious law forbids mixing
the living and the dead. In testimony in
the district court, a spiritual leader gave
the example of washing a baby or planting
corn immediately after taking part in a
death ceremony. Mixing the two will
cause a condition that was translated into
English as “the ghost sickness.” The lead-
er testified that purification after “touch-
ing death” depends on the intensity of the
encounter. If he had just touched the
dead person’s clothes or belongings, he
might be purified in four days, but if he
touched a body, it would require a month.

(4) The Havasupai

The Peaks are similarly central to the
beliefs of the Havasupai, as the Forest
Service acknowledged in the FEIS:

The Hualapai and the Havasupai per-

ceive the world as flat, marked in the

center by the San Francisco Peaks,
which were visible from all parts of the

Havasupai territory except inside the

Grand Canyon. The commanding pres-
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ence of the Peaks probably accounts for
the Peaks being central to the Havasu-
pai beliefs and traditions, even though
the Peaks themselves are on the edge of
their territory.

The Chairman of the Havasupai testified
that the Peaks are the most sacred reli-
gious site of the Havasupai: “That is
where life began.” The Havasupai believe
that when the earth was submerged in
water, the tribe’s “grandmother” floated
on a log and landed and lived on the
Peaks, where she survived on water from
the Peaks’ springs and founded the tribe.

Water is central to the religious prac-
tices of the Havasupai. Although they do
not travel to the Peaks to collect water,
Havasupai tribal members testified that
they believe the water in the Havasu creek
that they use in their sweat lodges comes
ultimately from the Peaks, to which they
pray daily. They believe that spring water
is a living, life-giving, pure substance, and
they do not use tap water in their religious
practices. They perform sweat lodge cere-
monies, praying and singing as they use
the spring water to make steam; they
believe that the steam is the breath of
their ancestors, and that by taking it into
themselves they are purified, cleansed, and
healed. They give water to the dead to
take with them on their journey, and they
use it to make medicines. The Havasupai
also gather rocks from the Peaks to use
for making steam.

ii. The Burden Imposed by
the Proposed Snowbowl
Expansion

Under the proposed expansion of the
Snowbowl, up to 1.5 million gallons per day
of treated sewage effluent would be
sprayed on Humphrey’s Peak from No-
vember through February. Depending on
weather conditions, substantially more
than 100 million gallons of effluent could
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be deposited over the course of the winter
ski season.

The Indians claim that the use of treat-
ed sewage effluent to make artificial snow
on the Peaks would substantially burden
their exercise of religion. Because the
Indians’ religious beliefs and practices are
not uniform, the precise burdens on reli-
gious exercise vary among the Appellants.
Nevertheless, the burdens fall roughly into
two categories: (1) the inability to perform
a particular religious ceremony, because
the ceremony requires collecting natural
resources from the Peaks that would be
too contaminated—physically, spiritually,
or both—for sacramental use; and (2) the
inability to maintain daily and annual reli-
gious practices comprising an entire way
of life, because the practices require belief
in the mountain’s purity or a spiritual con-
nection to the mountain that would be
undermined by the contamination.

The first burden—the inability to per-
form religious ceremonies because of con-
taminated resources—has been acknowl-
edged and described at length by the
Forest Service. The FEIS summarizes:
“Snowmaking and expansion of facilities,
especially the use of reclaimed water,
would contaminate the natural resources
needed to perform the required ceremo-
nies that have been, and continue to be,
the basis for the cultural identity for
many of these tribes.” Further, “the use
of reclaimed water is believed by the
tribes to be impure and would have an ir-
retrievable impact on the use of the soil,
plants, and animals for medicinal and cer-
emonial purposes throughout the entire
Peaks, as the whole mountain is regarded
as a single, living entity.”

Three Navajo practitioners’ testimony at
trial echoed the Forest Service’s assess-
ment in describing how the proposed ac-
tion would prevent them from performing
various ceremonies. Larry Foster, a Na-
vajo practitioner who is training to become

a medicine man, testified that “once water
is tainted and if water comes from mortu-
aries or hospitals, for Navajo there’s no
words to say that that water can be re-
claimed.” He further testified that he ob-
jected to the current use of the Peaks as a
ski area, but that using treated sewage
effluent to make artificial snow on the
Peaks would be “far more serious.” He
explained, “I can live with a scar as a
human being. But if something is injected
into my body that is foreign, a foreign
object—and reclaimed water, in my opin-
ion, could be water that’s reclaimed
through sewage, wastewater, comes from
mortuaries, hospitals, there could be dis-
ease in the waters—and that would be like
injecting me and my mother, my grand-
mother, the Peaks, with impurities, foreign
matter that’s not natural.”

Foster testified that if treated sewage
effluent were used on the Peaks he would
no longer be able to go on the pilgrimages
to the Peaks that are necessary to rejuven-
ate the medicine bundles, which are, in
turn, a part of every Navajo healing cere-
mony. He explained:

Your Honor, our way of life, our culture

we live in—we live in the blessingway, in

harmony. We try to walk in harmony,
be in harmony with all of nature. And
we go to all of the sacred mountains for
protection. We go on a pilgrimage simi-
lar to Muslims going to Mecca. And we
do this with so much love, commitment
and respect. And if one mountain—and
more in particularly with the San Fran-
cisco Peaks—which is our bundle moun-
tain, or sacred, bundle mountain, were
to be poisoned or given foreign materials
that were not pure, it would create an
imbalance—there would not be a place
among the sacred mountains. We would
not be able to go there to obtain herbs
or medicines to do our ceremonies, be-
cause that mountain would then become
impure. It would not be pure anymore.
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And it would be a devastation for our
people.

Appellant Navajo medicine man Norris
Nez testified that the proposed action
would prevent him from practicing as a
medicine man. He told the district court
that the presence of treated sewage ef-
fluent would “ruin” his medicine, which he
makes from plants collected from the
Peaks. He also testified that he would be
unable to perform the fundamental Bless-
ingway ceremony, because “all [medicine]
bundles will be affected and we will have
nothing to use eventually.”

Foster, Nez, and Navajo practitioner
Steven Begay testified that because they
believe the mountain is an indivisible living
entity, the entire mountain would be con-
taminated even if the millions of gallons of
treated sewage effluent are put onto only
one area of the Peaks. According to Fos-
ter, Nez, and Begay, there would be con-
tamination even on those parts of the
Peaks where the effluent would not come
into physical contact with particular plants
or ceremonial areas. To them, the con-
tamination is not literal in the sense that a
scientist would use the term. Rather, the
contamination represents the poisoning of
a living being. In Foster’s words, “[I]f
someone were to get a prick or whatever
from a contaminated needle, it doesn’t
matter what the percentage is, your whole
body would then become contaminated.
And that’s what would happen to the
mountain.” In Nez’s words, “All of it is
holy. It is like a body. It is like our body.
Every part of it is holy and sacred.” In
Begay’s words, “All things that occur on
the mountain are a part of the mountain,
and so they will have connection to it. We
don’t separate the mountain.”

The Hualapai also presented evidence
that the proposed action would prevent
them from performing particular religious
ceremonies. Frank Mapatis, a Hualapai
practitioner and spiritual leader who visits
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the Peaks approximately once a month to
collect water for ceremonies and plants for
medicine, testified that the use of treated
sewage effluent would prevent him from
performing Hualapai sweat lodge and heal-
ing ceremonies with the sacred water from
the Peaks. Mapatis testified that he be-
lieves that the treated sewage effluent
would seep into the ground and into the
spring below the Snowbowl where he col-
lects his sacred water, so that the spring
water would be “contaminated” by having
been “touched with death.” Because con-
tact between the living and the dead in-
duces “ghost sickness,” which involves hal-
lucinations, using water touched with
death in healing ceremonies “would be like
malpractice.” Further, Mapatis would be-
come powerless to perform the healing
ceremony for ghost sickness itself, because
that ceremony requires water from the
Peaks, the only medicine for illnesses of
the upper body and head, like hallucina-
tions.

The second burden the proposed action
would impose—undermining the Indians’
religious faith, practices, and way of life by
desecrating the Peaks’ purity—is also
shown in the record. The Hopi presented
evidence that the presence of treated sew-
age effluent on the Peaks would funda-
mentally undermine all of their religious
practices because their way of life, or “be-
liefway,” is largely based on the idea that
the Peaks are a pure source of their rains
and the home of the Katsinam.

Leigh Kuwanwisiwma, a Hopi religious
practitioner and the director of the tribe’s
Cultural Preservation Office, explained the
connection between contaminating the
Peaks and undermining the Hopi religion:

The spiritual covenant that the Hopi

clans entered into with the Caretaker I

refer to as Ma’saw, the spiritual person

and the other d[ei]ties that reside—and
the Katsina that reside in the Peaks
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started out with the mountains being in
their purest form. They didn’t have any
real intrusion by humanity.

The purity of the spirits, as best we
can acknowledge the spiritual domain,
we feel were content in receiving the
Hopi clans. So when you begin to in-
trude on that in a manner that is really
disrespectful to the Peaks and to the
spiritual home of the Katsina, it affects
the Hopi people. It affects the Hopi
people, because as clans left and em-
barked on their migrations and later
coming to the Hopi villages, we experi-
enced still a mountain and peaks that
were in their purest form as a place of
worship to go to, to visit, to place our
offerings, the tranquility, the sanctity
that we left a long time ago was still
there.

Antone Honanie, a Hopi practitioner,
testified that he would have difficulty pre-
paring for religious ceremonies, because
treated sewage effluent is “something you
can’t get out of your mind when you're
sitting there praying” to the mountain, “a
place where everything is supposed to be
pure.” Emory Sekaquaptewa, a Hopi trib-
al member and research anthropologist,
testified that the desecration of the moun-
tain would cause Katsinam dance ceremo-
nies to lose their religious value. They
would “simply be a performance for per-
formance[’s] sake” rather than “a religious
effort”. “Hopi people are raised in this
belief that the mountains are a revered
place. And even though they begin with
kind of a fantasy notion, this continues to
grow into a more deeper spiritual sense of
the mountain. So that any thing that in-
terrupts this perception, as they hold it,
would tend to undermine the—the integri-
ty in which they hold the mountain.”

Summarizing the Hopi’s testimony, the
district court wrote:

The individual Hopi’'s practice of the

Hopi way permeates every part and ev-

ery day of the individual’s life from birth
to death.... The Hopi Plaintiffs testi-
fied that the proposed upgrades to the
Snowbowl have affected and will contin-
ue to negatively affect the way they
think about the Peaks, the Kachina and
themselves when preparing for any reli-
gious activity involving the Peaks and
the Kachina—from daily morning pray-
ers to the regular calendar of religious
dances that occur throughout the
year.... The Hopi Plaintiffs also testi-
fied that this negative effect on the prac-
titioners’ frames of mind due to the con-
tinued and increased desecration of the
home of the Kachinas will undermine
the Hopi faith and the Hopi way. Ac-
cording to the Hopi, the Snowbowl up-
grades will undermine the Hopi faith in
daily ceremonies and undermine the
Hopi faith in their Kachina ceremonies
as well as their faith in the blessings of
life that they depend on the Kachina to
bring.
408 F.Supp.2d at 894-95.

The Havasupai presented evidence that
the presence of treated sewage effluent on
the Peaks would, by contaminating the
Peaks, undermine their sweat lodge purifi-
cation ceremonies and could lead to the
end of the ceremonies. Rex Tilousi, Chair-
man of the Havasupai, testified that Hava-
supai religious stories teach that the water
in Havasu Creek, which they use for their
sweat ceremonies, flows from the Peaks,
where the Havasupai believe life began.
Although none of the three Havasupai wit-
nesses stated that they would be complete-
ly unable to perform the sweat lodge cere-
monies as a consequence of the impurity
introduced by the treated sewage effluent,
Roland Manakaja, a traditional practition-
er, testified that the impurity would dis-
rupt the eeremony:

If T was to take the water to sprinkle

the rocks to bring the breath of our
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ancestors—we believe the steam is the
breath of our ancestors. And the rocks
placed in the west signify where our
ancestors go, the deceased. ... Once the
steam rises, like it does on the Peaks,
the fog or the steam that comes off is
creation. And once the steam comes off
and it comes into our being, it purifies
and cleanses us and we go to the level of
trance. ... It’s going to impact mentally
my spirituality. Every time I think
about sprinkling that water on the rocks,
I'm going to always think about this
sewer that they’re using to recharge the
aquifer.
He further testified that he was “con-
cerned” that the water’s perceived impuri-
ty might cause the sweat lodge ceremony
to die out altogether, if tribal members
fear “breathing the organisms or the
chemicals that may come off the steam.”

The record supports the conclusion that
the proposed use of treated sewage ef-
fluent on the San Francisco Peaks would
impose a burden on the religious exercise
of all four tribes discussed above—the Na-
vajo, the Hopi, the Hualapai, and the Ha-
vasupai. However, on the record before
us, that burden falls most heavily on the
Navajo and the Hopi. The Forest Service
itself wrote in the FEIS that the Peaks
are the most sacred place of both the
Navajo and the Hopi; that those tribes’
religions have revolved around the Peaks
for centuries; that their religious practices
require pure natural resources from the
Peaks; and that, because their religious
beliefs dictate that the mountain be viewed
as a whole living being, the treated sewage
effluent would in their view contaminate
the natural resources throughout the
Peaks. Navajo Appellants presented evi-
dence in the district court that, were the
proposed action to go forward, contamina-
tion by the treated sewage effluent would
prevent practitioners from making or reju-
venating medicine bundles, from making
medicine, and from performing the Bless-
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ingway and healing ceremonies. Hopi Ap-
pellants presented evidence that, were the
proposed action to go forward, contamina-
tion by the effluent would fundamentally
undermine their entire system of belief
and the associated practices of song, wor-
ship, and prayer, that depend on the purity
of the Peaks, which is the source of rain
and their livelihoods and the home of the
Katsinam spirits.

In light of this showing, it is self-evident
that the Snowbowl expansion prevents the
Navajo and Hopi “from engaging in [reli-
gious] conduct or having a religious experi-
ence” and that this interference is “more
than an inconvenience.” Bryant, 46 F.3d
at 949. The burden imposed on the reli-
gious practices of the Navajo and Hopi is
certainly as substantial as the intrusion on
confession deemed a “substantial burden”
in Mockaitis, 104 F.3d at 1531, and the
denial of a Halal or Kosher meat diet
deemed a “substantial burden” in Shakur,
514 F.3d at 888-89. Thus, under RFRA,
the Forest Service’s approval of the Snow-
bowl expansion may only survive if it fur-
thers a compelling governmental interest
by the least restrictive means.

c. “Compelling Governmental Interest”
and “Least Restrictive Means”

The majority refuses to hold that spray-
ing treated sewage effluent on Hum-
phrey’s Peak imposes a “substantial bur-
den” on the Indians’ “exercise of religion.”
It therefore does not reach the question
whether the burden can be justified by a
compelling interest and is the least restric-
tive means of furthering that purpose.
Because I would hold that the Snowbowl
expansion does constitute a substantial
burden on the Indians’ religious exercise, I
also address this second step of the RFRA
analysis.

“Requiring a State to demonstrate a
compelling interest and show that it has
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adopted the least restrictive means of
achieving that interest is the most de-
manding test known to constitutional law.”
City of Boerne, 521 U.S. at 534, 117 S.Ct.
2157. In applying this standard, we do not
accept a generalized assertion of a compel-
ling interest, but instead require “a case-
by-case determination of the question, sen-
sitive to the facts of each particular claim.”
O Centro, 546 U.S. at 431, 126 S.Ct. 1211
(quoting Smith, 494 U.S. at 899, 110 S.Ct.
1595 (O’Connor, J., concurring in the judg-
ment)).

The Forest Service and the Snowbowl
have argued that approving the use of
treated sewage effluent to make artificial
snow serves several compelling govern-
mental interests. The district court char-
acterized those interests as: (1) “selecting
the alternative that best achieves [the For-
est Service’s] multiple-use mandate under
the National Forest Management Act,”
which includes “managing the public land
for recreational uses such as skiing”; (2)
protecting public safety by “authorizing
upgrades at Snowbowl to ensure that
users of the National Forest ski area have
a safe experience”; and (3) complying with
the Establishment Clause. 408 F.Supp.2d
at 906. I would hold that none of these
interests is compelling.

First, the Forest Service’s interests in
managing the forest for multiple uses, in-
cluding recreational skiing, are, in the
words of the Court in O Centro, “broadly
formulated interests justifying the general
applicability of government mandates” and
are therefore insufficient on their own to
meet RFRA’s compelling interest test.
546 U.S. at 431, 126 S.Ct. 1211. Appellees
have argued that approving the proposed
action serves the more particularized com-
pelling interest in providing skiing at the
Snowbowl, because the use of artificial
snow will allow a more “reliable and con-
sistent operating season” at one of the only
two major ski areas in Arizona. I do not

believe that authorizing the use of artificial
snow at an already functioning commercial
ski area in order to expand and improve its
facilities, as well as to extend its ski season
in dry years, is a governmental interest “of
the highest order.” Yoder, 406 U.S. at
215, 92 S.Ct. 1526.

Second, while the Forest Service un-
doubtedly has a general interest in ensur-
ing public safety on federal lands, there
has been no showing that approving the
proposed action advances that interest by
the least restrictive means. Appellees
have provided no specific evidence that
skiing at the Snowbowl in its current state
is unsafe.

Third, approving the proposed action
does not serve a compelling governmental
interest in avoiding conflict with the Es-
tablishment Clause. The Forest Service
has not suggested that avoiding a conflict
with the Establishment Clause is a com-
pelling interest served by the proposed
action. Only the Snowbowl has made that
argument. The argument is not convine-
ing. The Supreme Court has repeatedly
held that the Constitution “affirmatively
mandates accommodation, not merely tol-
erance, of all religions, and forbids hostili-
ty toward any.” Lynch v. Donnelly, 465
U.S. 668, 673, 104 S.Ct. 1355, 79 L.Ed.2d
604 (1984). “Anything less would require
the ‘callous indifference’ we have said was
never intended by the Establishment
Clause.” Id. (citations omitted); see also
Hobbie v. Unemp. App. Comm’n of Fla.,
480 U.S. 136, 14445, 107 S.Ct. 1046, 94
L.Ed.2d 190 (1987) (“This Court has long
recognized that the government may (and
sometimes must) accommodate religious
practices and that it may do so without
violating the Establishment Clause.”). Re-
fusing to allow a commercial ski resort in a
national forest to spray treated sewage
effluent on the Indians’ most sacred moun-
tain is an accommodation that falls far
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short of the sort of advancement of reli-
gion that gives rise to an Establishment
Clause violation.

F. Conclusion

I would therefore hold that the proposed
expansion of the Arizona Snowbowl, which
would entail spraying up to 1.5 million
gallons per day of treated sewage effluent
on the holiest of the San Francisco Peaks,
violates RFRA. The expansion would im-
pose a “substantial burden” on the Indians’
“exercise of religion” and is not justified
by a “compelling government interest.”

II. National Environmental Policy Act

A. Pleading under Rule 8(a)

The majority concludes that Appellants
failed properly to plead a violation of
NEPA in their complaint. The violation in
question is an alleged failure by the Forest
Service to analyze the risks posed by hu-
man ingestion of artificial snow made with
treated sewage effluent. Because of the
asserted pleading mistake, the majority
declines to reach the merits of the claimed
violation.

Under Federal Rule of Civil Procedure
8(a), a proper complaint need only contain
“a short and plain statement of the claim
showing that the pleader is entitled to
relief.” Rule 8(a), adopted in 1938, re-
placed the old “code pleading” regime un-
der which plaintiffs had been required to
plead detailed factual allegations in the
complaint, on pain of having their com-
plaints dismissed on demurrer. Under the
more relaxed “notice pleading” require-
ment of Rule 8(a), a plaintiff is not re-
quired to plead detailed facts. Under
Rule 8(a), a plaintiff is required only to
“advise the other party of the event being
sued upon, ... provide some guidance in a
subsequent proceeding as to what was de-
cided for purposes of res judicata and col-
lateral estoppel, and ... indicate whether
the case should be tried to the court or to
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a jury. No more is demanded of the
pleadings than this.” 5 Charles Alan
Wright & Arthur R. Miller, Federal Prac-
tice & Procedure § 1202 (2008).

Appellants’ complaint in the district
court, while general, was sufficient to pro-
vide notice that they were asserting
NEPA violations based on the Forest Ser-
vice’s failure to consider the health risks
presented by the Snowbowl expansion.
The Navajo Nation and the Havasupai
Tribe both alleged in their complaints that
the Forest Service violated NEPA by
“failling] to take a ‘hard look’ at the im-
pacts of introducing reclaimed waste water
to the ecosystem.” [SER 1184; 1200]. In
particular, they alleged, “The FEIS fails to
adequately address the effects of soil dis-
turbance, and the persistent pollutants in
reclaimed water.” Id.

In another context, generalized allega-
tions such as these might be insufficient to
alert defendants that a specific health risk,
such as the ingestion of artificial snow, was
included in general statements referring to
“the impacts of introducing reclaimed
waste water to the ecosystem” and “persis-
tent pollutants in reclaimed water.” In
the context of this case, however, Appel-
lants’ allegations were sufficient to put de-
fendants on notice of the nature of their
NEPA claim.

First, even before the complaint was
filed, the Forest Service was well aware of
the dispute about whether the FEIS ade-
quately addressed the risk of children and
others ingesting artificial snow made from
treated sewage effluent. For example, in
October 2002, before the draft EIS was
published, the Service wrote what it called
a “strategic talking point” addressing the
risk posed by the ingestion of the artificial
snow. The “talking point” began with the
question: “Will my kids get sick if they eat
artificial snow made from treated wastewa-
ter?” It continued with a scripted answer:
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“[TThis question is really one that will be
thoroughly answered in the NEPA analy-
sis process.” Appellants repeatedly made
clear to the Forest Service, both in com-
ments on the draft EIS and in administra-
tive appeals, that this risk needed to be
addressed as part of the NEPA process.

Second, Appellants raised the issue of
ingestion of artificial snow in their motion
for summary judgment, specifically ad-
dressing several pages to the following
argument: “The FEIS Does Not Contain
a ‘Reasonably Thorough Discussion of the
Significant Aspects of the Probable Envi-
ronmental Consequences’ of the Project—
The FEIS Ignores (In Part) the Possibility
of Children Eating Snow Made from Re-
claimed Water.” [Plaintiffs’ Motion for
Summary Judgment at 20-23]. The For-
est Service and the Snowbowl both object-
ed that this argument was not adequately
alleged in the complaint. But they showed
no prejudice arising out of the alleged lack
of notice, and they addressed the merits of
the issue in their opposition to the motion.
[Defendant’s Response In Opposition to
All Plaintiffs’ Motions for Summary Judg-
ment at 16-17; Arizona Snowbowl Resort
LP’s Opposition to Plaintiffs’ Motions for
Summary Judgment at 5-6].

Third, Appellants had raised the issue of
ingestion of artificial snow in their admin-
istrative appeal, and the Forest Service
had no need to develop additional evi-
dence, through discovery or otherwise, in
order to address the issue in the district
court.

The majority objects to this analysis on
two grounds. First, it contends that be-
cause Appellants have not appealed the
district court’s denial of their motion to
amend their complaint, they cannot now
contend that their complaint was adequate.
Maj. op. at 1079-80 & n. 26. That is not
the law. If a complaint is adequate under
Rule 8(a), there is no need to amend it. It
is well established that if a plaintiff be-

lieves that a complaint satisfies Rule 8(a),
he or she may stand on the complaint and
appeal a dismissal to the court of appeals.
See WMX Technologies, Inc. v. Miller, 80
F.3d 1315, 1318 (9th Cir.1996) (citing Car-
son Harbor Village Ltd. v. City of Carson,
37 F.3d 468, 471 n. 3 (9th Cir.1994) (quot-
ing McGuckin v. Smith, 974 F.2d 1050,
1053 (9th Cir.1992))). A plaintiff may
move to amend a complaint that, in the
view of the district court, is inadequate
under Rule 8(a). But making such a mo-
tion is not an admission, for purposes of
appeal, that the district court is correct in
viewing the complaint as inadequate. Nor,
having made such a motion, is the plaintiff
required to appeal the district court’s deni-
al of that motion in order to assert that the
initial complaint was adequate. See, e.g.,
Quinn v. Ocwen Federal Bank FSB, 470
F.3d 1240, 1247 n. 2 (8th Cir.2006).

Second, the majority contends that the
Navajo Appellants “do not explain why
their complaint is otherwise sufficient to
state this NEPA claim—despite the De-
fendants’ assertion that the Navajo Plain-
tiffs failed to plead this NEPA claim.”
Maj. op. at 1079. The majority is wrong.
The Navajo Appellants clearly “explain”
why their complaint was sufficient. Part
IIL.B of their brief in this court is headed:
“The FEIS Ignores the Possibility of Chil-
dren Eating Snow Made from Reclaimed
Water.” Part III.B.3 of their brief is
headed: “This Issue Was Properly Raised
and Considered by the Lower Court.”
[Reply brief, at 19] The first paragraph of
Part IT1.B.3 reads:

Defendants assert that Plaintiffs did not
raise this issue in their comments on the
DEIS, in their administrative appeal, or
in their Complaint. As a result, accord-
ing to defendants, Plaintiffs are preclud-
ed from raising this argument on appeal.
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This misstates the facts of the case and
applicable law.

[Id.] (Emphasis added).

The Navajo Appellants explain in their
brief that the issue of children eating snow
made from effluent was raised during the
preparation of the FEIS. They explain
that defendants were therefore already
well aware of this issue when it was raised
in the district court. They explain, fur-
ther, in their brief in this court: “Plaintiffs
properly pled violations of NEPA in their
Complaint, even though the specific allega-
tions at issue were not included therein.
The issue [of the FEIS’s failure to analyze
the risk of children ingesting snow made
from treated effluent] was briefed at sum-
mary judgment by all parties and present-
ed at oral argument. The lower court
heard the argument ... and issued a deci-
sion on this claim resulting in this appeal.”
Id. at 23-4.

Under notice pleading, a plaintiff need
not make specific allegations in the com-
plaint, so long as the complaint is sufficient
to put defendant on notice of the nature of
plaintiff’s claim. As the Navajo Appellants
make clear, the defendants in the district
court were well aware of the nature of
plaintiffs’ claim that the FEIS failed to
analyze the risk of children eating snow
made from the effluent. This is sufficient
to satisfy the notice pleading requirement
of Rule 8(a).

I would therefore reach the merits of
Appellants’ claim that the Forest Service
failed to study adequately the risks posed
by human ingestion of artificial snow made
with treated sewage effluent.

B. Merits

“NEPA ‘does not mandate particular re-
sults,” but ‘simply provides the necessary
process’ to ensure that federal agencies
take a ‘hard look’ at the environmental
consequences of their actions.” Muckle-
shoot Indian Tribe v. U.S. Forest Serv.,
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177 F.3d 800, 814 (9th Cir.1999) (quoting
Robertson v. Methow Valley Citizens
Council, 490 U.S. 332, 350, 109 S.Ct. 1835,
104 L.Ed.2d 351 (1989)). Regulations re-
quire that an EIS discuss environmental
impacts “in proportion to their signifi-
cance.” 40 C.F.R. § 1502.2(b). For im-
pacts discussed only briefly, there should
be “enough discussion to show why more
study is not warranted.” Id.

We employ a “ ‘rule of reason [standard]
to determine whether the [EIS] contains a
reasonably thorough discussion of the sig-
nificant aspects of the probable environ-
mental consequences.’” Ctr. for Biologi-
cal Diversity v. U.S. Forest Serv., 349 F.3d
1157, 1166 (9th Cir.2003) (first alteration in
original) (quoting Kern v. U.S. Bureau of
Land Mgmt., 284 F.3d 1062, 1071 (9th
Cir.2002)). In reviewing an EIS, a court
must not substitute its judgment for that
of the agency, but rather must uphold the
agency decision as long as the agency has
“considered the relevant factors and artie-
ulated a rational connection between the
facts found and the choice made.” Selkirk
Conservation Alliance v. Forsgren, 336
F.3d 944, 953-54 (9th Cir.2003) (quoting
Wash. Crab Producers, Inc. v. Mosbacher,
924 F.2d 1438, 1441 (9th Cir.1990)).

The treated sewage effluent proposed
for use in making artificial snow at the
Snowbowl meets the standards of the
ADEQ for what Arizona calls “A+ re-
claimed water.” The ADEQ permits use
of A+ reclaimed water for snowmaking,
but it has specifically disapproved human
ingestion of such water. Arizona law re-
quires users of reclaimed water to “place
and maintain signage at locations [where
the water is used] so the public is informed
that reclaimed water is in use and that no
one should drink from the system.” Ariz.
Admin. Code § R18-9-704(H) (2005). Hu-
man consumption, “full-immersion water
activity with a potential of ingestion,” and
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“evaporative cooling or misting” are all
prohibited. Id. § R18-9-704(G)(2). Irri-
gation users must employ “application
methods that reasonably preclude human
contact,” including preventing “contact
with drinking fountains, water coolers, or
eating areas,” and preventing the treated
effluent from “standing on open access
areas during normal periods of use.” Id.
§ R18-9-704(F).

The FEIS does not contain a reasonably
thorough discussion of the risks posed by
possible human ingestion of artificial snow
made from treated sewage effluent, and it
does not articulate why such discussion is
unnecessary.

The main body of the FEIS addresses
the health implications of using treated
sewage effluent in subchapter 3H, “Water-
shed Resources.” Much of the subchap-
ter’s analysis focuses on the “hydrogeolog-
ic setting” and on the effect of the artificial
snow once it has melted. The part of the
subchapter describing the treated sewage
effluent acknowledges that its risks to hu-
man health are not well known because it
contains unregulated contaminants in
amounts not ordinarily found in drinking
water, including presecription drugs and
chemicals from personal care products.
The subchapter contains tables listing the
amounts of various organic and inorganic
chemical constituents that have been
measured in the treated sewage effluent.
One table compares the level of contami-
nants in Flagstaff’s treated sewage ef-
fluent to the level permitted under national
drinking water standards. The table
shows that Flagstaff simply does not test
for the presence of the following contami-
nants regulated by the national standards:
Acrylamide, Dalapon, Di(2-ethylhexyl) adi-
pate, Dinoseb, Diquat, Endothall, Epichlo-
rohydrin, Ethylene dibromide, Lindane,
Oxamyl (Vydate), Picloram, Simazine, and
Aluminum. The table also shows that
Flagstaff does not measure the following

contaminants with sufficient precision to
determine whether they are present at
levels that exceed the national standards:
Nitrate, Benzo (a) pyrene (PAHs), Penta-
chlorophenol, and Polychlorinatedbiphe-
nyls (PCBs). However, the FEIS does
not go on to discuss either the health risks
resulting from ingestion of the treated
sewage effluent or the likelihood that hu-
mans—either adults or children—will in
fact ingest the artificial snow.

Instead, the environmental impact anal-
ysis in subchapter 3H, the only part of the
FEIS to discuss the characteristics of
treated sewage effluent, addresses only
the impact on the watersheds and aquifers.
That analysis assesses the treated sewage
effluent’s impact after it has filtered
through the ground, a process the FEIS
estimates may result in “an order of mag-
nitude decrease in concentration of so-
lutes.” Thus, although the subchapter
reasonably discusses the human health
risks to downgradient users, it does not
address the risks entailed in humans’ di-
rect exposure to, and possible ingestion of,
undiluted treated sewage effluent that has
not yet filtered through the ground.

Only two statements in the FEIS could
possibly be mistaken for an analysis of the
risk that children would ingest the artifi-
cial snow. The first follows three com-
bined questions by a commenter: (1)
whether signs would be posted to warn
that “reclaimed water” has been used to
make the artificial snow; (2) how much
exposure to the snow would be sufficient to
make a person ill; and (3) how long it
would take to see adverse effects on plants
and animals downstream. The response to
these questions is four sentences long. It
states that signs would be posted, but it
does not say how numerous or how large
the signs would be. It then summarizes
the treatment the sewage would undergo.
The final sentence asserts: “In terms of
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microbiological and chemical water quality,
the proposed use of reclaimed water for
snowmaking represents a low risk of acute
or chronic adverse environmental impact
to plants, wildlife, and humans.”

This response does not answer the spe-
cific and highly relevant question: How
much direct exposure to the artificial snow
is safe? Nor does the response provide
any analysis of the extent of the likely
“exposure,” including the likelihood that
children or adults would accidentally or
intentionally ingest the snow made from
non-potable treated sewage effluent.

Another statement appears on the last
page of responses to comments in the
FEIS. The questions and response are:

[Question:] In areas where reclaimed
water is presently used, there are signs
posted to warn against consumption of
the water. Will these signs be posted at
the Snowbowl? If so, how will that keep
children from putting snow in there [sic]
mouths or accidentally consuming the
snow in the case of a wreck?
[Answer:] There will be signs posted at
Snowbowl informing visitors of the use
of reclaimed water as a snowmaking wa-
ter source. Much like areas of Flagstaff
where reclaimed water is used, it is the
responsibility of the visitor or the mi-
nor’s guardian to avoid consuming snow
made with reclaimed water. It is impor-
tant to note that machine-produced snow
would be mixed and therefore diluted
with natural snow decreasing the per-
centage of machine-produced snow with-
in the snowpack. Because ADEQ ap-
proved the use of reclaimed water, it is
assumed different types of incidental
contact that could potentially occur from
use of class A reclaimed water for snow-
making were fully considered.

There are several problems with this
response. First, the response does not
assess the risk that children will eat the
artificial snow. Stating that it is the par-
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ents’ responsibility to prevent their chil-
dren from doing so neither responds to the
question whether signs would prevent chil-
dren from eating snow nor addresses
whether ingesting artificial snow would be
harmful. Second, the Forest Service’s as-
sumption that the ADEQ’s approval means
the snow must be safe for ingestion is
inconsistent with that same agency’s regu-
lations, which are designed to prevent hu-
man ingestion. Third, the assumption that
the ADEQ actually analyzed the risk of
skiers ingesting the treated sewage ef-
fluent snow is not supported by any evi-
dence in the FEIS (or elsewhere in the
administrative record). Finally, the For-
est Service’s answer is misleading in stat-
ing that the treated sewage effluent will be
“diluted.” The artificial snow would itself
be made entirely from treated sewage ef-
fluent and would only be “mixed and
therefore diluted” with natural snow inso-
far as the artificial snow intermingles with
a layer of natural snow. During a dry
winter, there may be little or no natural
snow with which to “dilute” the treated
sewage effluent.

Appellees have also contended that the
FEIS “sets forth relevant mitigation meas-
ures” to “the possibility that someone may
ingest snow.” Although Appellees have
not specified the “relevant mitigation
measures” to which they refer, the only
mitigation measure mentioned in the FEIS
is the requirement under Arizona law that
the Snowbowl post signs “so the public is
informed that reclaimed water is in use
and that no one should drink from the
system.” Ariz. Admin. Code § R18-9-
704(H) (2005). This “mitigation measure”
is not listed along with the fifty-five miti-
gation measures catalogued in a table in
the FEIS. Cf 40 C.F.R. § 1502.14(f) (re-
quiring agencies to include “appropriate
mitigation measures” in the EIS’s descrip-
tion of the proposal and its alternatives).
The measure’s omission from the FEIS
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table is hardly surprising, however, given
that the FEIS does not address as an
environmental impact the risk to human
health from the possible ingestion of artifi-
cial snow made from treated sewage ef-
fluent.

Our role in reviewing the FEIS under
the APA is not to second-guess a determi-
nation by the Forest Service about wheth-
er artificial snow made from treated sew-
age effluent would be ingested and, if so,
whether such ingestion would threaten hu-
man health. We are charged, rather, with
evaluating whether the FEIS contains “a
reasonably thorough discussion of the sig-
nificant aspects of the probable environ-
mental consequences.” Ctr. for Biological
Diversity, 349 F.3d at 1166 (quotation
marks omitted). An agency preparing an
EIS is required to take a “hard look” that
“[a]t the least ... encompasses a thorough
investigation into the environmental im-
pacts of an agency’s action and a candid
acknowledgment of the risks that those
impacts entail.” Natl Audubon Soc’y v.
Dep’t of the Navy, 422 F.3d 174, 185 (4th
Cir.2005) (citing Robertson, 490 U.S. 332,
350, 109 S.Ct. 1835, 104 L.Ed.2d 351 (1989)
(stating that NEPA requires environmen-
tal costs to be “adequately identified and
evaluated”)). A proper NEPA analysis
will “foster both informed decisionmaking
and informed public participation.”
Churchill County v. Norton, 276 F.3d
1060, 1071 (9th Cir.2001) (quoting Califor-
nia v. Block, 690 F.2d 753, 761 (9th Cir.
1982)).

I do not believe that the Forest Service
has provided a “reasonably thorough dis-
cussion” of any risks posed by human in-
gestion of artificial snow made from treat-
ed sewage effluent or articulated why such
a discussion is unnecessary, has provided a
“candid acknowledgment” of any such
risks, and has provided an analysis that
will “foster both informed decision-making
and informed public participation.” I

would therefore hold that the FEIS does
not satisfy NEPA with respect to the pos-
sible risks posed by human ingestion of the
artificial snow.

III. Conclusion

I would hold that Appellants have
proved violations of both the Religious
Freedom Restoration Act and the National
Environmental Policy Act. Of the two, the
RFRA violation is by far the more serious.
A NEPA violation can almost always be
cured, and certainly could be cured in this
case. However, the RFRA violation re-
sulting from the proposed development of
the Snowbowl is not curable. Because of
the majority’s decision today, there will be
a permanent expansion of the Arizona
Snowbowl. Up to 1.5 million gallons of
treated sewage effluent per day will be
sprayed on Humphrey’s Peak for the fore-
seeable future.

The San Francisco Peaks have been at
the center of religious beliefs and practices
of Indian tribes of the Southwest since
time out of mind. Humphrey’s Peak, the
holiest of the San Francisco Peaks, will
from this time forward be desecrated and
spiritually impure. In part, the majority
justifies its holding on the ground that
what it calls “public park land” is land that
“belongs to everyone.” Maj. op. at 1063—
64. There is a tragic irony in this justifi-
cation. The United States government
took this land from the Indians by force.
The majority now uses that forcible depri-
vation as a justification for spraying treat-
ed sewage effluent on the holiest of the
Indians’ holy mountains, and for refusing
to recognize that this action constitutes a
substantial burden on the Indians’ exercise
of their religion.

RFRA was passed to protect the exer-
cise of all religions, including the religions
of American Indians. If Indians’ land-
based exercise of religion is not protected
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by RFRA in this case, I cannot imagine a
case in which it will be. I am truly sorry
that the majority has effectively read
American Indians out of RFRA.
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Background: Tobaceco manufacturers that
did not participate in states’ master settle-
ment agreement (MSA) with other tobacco
manufacturers brought actions alleging
that Kansas’s and Oklahoma’s allocable
share amendments, which reduced amount
of escrow funds refunded to them each
year pursuant to MSA, violated Sherman
Act and federal constitution. The United
States District Court for the Northern
District of Oklahoma, Claire V. Eagan, J.,
2005 WL 5654220, and the United States
District Court for the District of Kansas,
2006 WL 288705, dismissed complaints,
and NPMs appealed. Appeals were consoli-
dated.
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Holdings: The Court of Appeals, Ebel,
Circuit Judge, held that:

(1) amendments did not constitute per se
violations of Sherman Act;

(2) amendments did not violate manufac-
turers’ First Amendment rights;

(3) amendments did not violate manufac-
turers’ equal protection rights;

(4) amendments did not violate manufac-
turers’ procedural due process rights;
and

(5) amendments did not violate Commerce
Clause.

Affirmed.

1. States ¢=18.3
Congress has authority, in exercising

its Article I powers, to preempt state law.
U.S.C.A. Const. Art. 1, § 1 et seq.

2. States ¢=18.5

Even if Congress has not occupied
field, state law is nevertheless preempted
to extent it actually conflicts with federal
law, that is, when compliance with both
state and federal law is impossible, or
when state law stands as obstacle to ac-
complishment and execution of full pur-
poses and objectives of Congress.

3. Federal Courts =776, 802

Court of Appeals reviews summary
judgment decisions de novo, viewing rec-
ord in light most favorable to parties op-

posing motion. Fed.Rules Civ.Proc.Rule
56(c), 28 U.S.C.A.

4. Antitrust and Trade Regulation
&=531
States ¢=18.84

Party may successfully enjoin enforce-
ment of state statute as being preempted
by federal antitrust laws only if statute on
its face irreconcilably conflicts with federal
antitrust policy. Sherman Act, § 1, 15
US.CA. § 1.
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42 USC 2000bb-1

NB: This unofficial compilation of the U.S Code is current as of Jan. 4, 2012 (see http://www.law.cor nell.edu/uscode/uscprint.html).

TITLE 42 - THE PUBLIC HEALTH AND WELFARE
CHAPTER 21B - RELIGIOUS FREEDOM RESTORATION

§ 2000bb-1. Free exercise of religion protected
(& Ingenera
Government shall not substantially burden a person’s exercise of religion even if the burden results
from arule of genera applicability, except as provided in subsection (b) of this section.
(b) Exception
Government may substantially burden a person’s exercise of religion only if it demonstrates that
application of the burden to the person—
(1) isin furtherance of acompelling governmental interest; and
(2) istheleast restrictive means of furthering that compelling governmental interest.
(c) Judicial relief
A person whose religious exercise has been burdened in violation of this section may assert that
violation as a claim or defense in a judicia proceeding and obtain appropriate relief against a

government. Standing to assert a claim or defense under this section shall be governed by the general
rules of standing under article Il of the Constitution.

(Pub. L. 103-141, 8 3, Nov. 16, 1993, 107 Stat. 1488.)
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Direct Delivered
Reclaimed Water Agreement
_Place of Use Jd. No. 28

This agreement ("Agreement") is made and entered into this dj cllay of Hloisoil ,
2014, by and between the City of Flagstaff Utilities Director on behalf of the Cify of Flagstaff
("City"), and

CUSTOMER/BUYER Arizona Snowbowl Resort Limited Partnership ("Buyer")
ADDRESS: — | P.O. Box 40, 14 miles NW of Flagstaff

=

CITY - STATE-ZIP: | Flagstaff, AZ 86002

WHEREAS, Buyer is a current reclaimed water customer of the City, and Buyer desires to
continue purchasing reclaimed water for purposes that do not require potable water quality under
City, State, or Federal regulations; and

WHEREAS, the City has authority under A.R.S. §9-511(A), and Flagstaft City Code Section 7-02-001-
(024 to enter into an agreement to sell reclaimed water to Buyer; and

WHEREAS, the City and Buyer entered into a Reclaimed Wastewater Agreement on March 20, 2002;
and

WHEREAS, the City and Buyer entered into a First Amendment of the Reclaimed Wastewater

Agreement on January 20, 2004 (the Reclaimed Wastewater Agreement and First Amendment thereto are
hereinafter defined as "Ori ginal Agreement"); and

WHEREAS, the City owns and operates a treatment and delivery system (Rio de Flag Water
Reclamation Plant ("WRP") and/or Wildcat Hill Wastewater Treatment Plant) which is capable of
delivering to Buyer reclaimed water that meets quality standards applicable to snowmaking as set forth in
Arizona Administrative Code, Title 18, Chapter 11. Article 3, Reclaimed Water Quality Standards; and

WHEREAS, the City owns and operates a public reclaimed water pipeline from the WRP to the City's
Meter Vault within Thorpe Park: and

WHEREAS, Buyer has constructed, owns, operates, and maintains a private reclaimed water distribution
system from the City's Meter Vault to the Buyer's property ("Buyer Reclaimed Water Facilities").

NOW THEREFORE, in consideration of the mutual covenants set forth herein, the City hereby agrees

to sell and Buyer hereby agrees to purchase reclaimed water from the City, subject to the following terms
and conditions

L. Termination and Replacement of Original Agreement. The Original Agreement is hereby
terminated and replaced in its entirety by this Agreement.

2. Place of Use. Reclaimed water delivered by the City under this Agreement shall be stored and used

by Buyer on the following described property ("the Property"), for the use described in paragraph 3
below:




BUYER: Arizona Snowbowl Resort Limited Partnership
ADDRESS: P.O. Box 40, 14 miles NW of Flagstaff
CITY - STATE - ZIP:  Flagstaff, AZ 86002
PHONE: (928) 779-1951 xII2 or (928) 853-6064
LOCAL CONTACT PERSON:
(for notice hereunder) J.R. Murray
| E-MAIL ADDRESS: __lirmurray@arizonasnowbowl.com
Arizona Snowbowl Resort Limited | P.O. Box 40, 14 miles NW of Flagstaff
Partnership - Site 28
TOWNSHIP: RANGE, SECTION;:
T22N R6E, SEC 1
T22N [ R7E, SEC 5,6
T23N ’ R6E, SEC 36
T23N | R7E, SEC 31, 32
LONGITUDE: LATITUDE: | APPROX ACRES: TYPE OF REUSE:
111° 42" 34" N35° 19' 50" | 206 Snowmaking J
)"C_I"ﬁ":'_"ﬁ T Cityof¥ Flagstaff
ADDRESS: ~[211'W. Aspen Ave.
CITY - STATE - ZIP; Flagstaff, AZ 86001
PHONE;: (928) 213-2400
LOCAL CONTACT PERSON: | Brad Hill - i
(for notice hereunder)
- E-MAIL ADDRESS: bhill@flagstaffaz.gov

3. Intended Use/Quality Standards. Buyer intends to use the reclaimed water delivered by the City
for the purpose of snowmaking ("Intended Use"). If required, the Buyer is responsible for conducting
all testing and analysis of the reclaimed water at the Point of Delivery (defined below) to ensure that
it meets all applicable standards under City, State, and Federal law and is of adequate quality for
Buyer's Intended Use. City is not obligated and shall not be required under this Agreement to meet
standards higher than those imposed pursuant to City, State, or Federal requirements.

2
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4. Point of Delivery/Maintenance Obligations.  The City shall deliver the reclaimed water
contemplated by this Agreement to the existing lower pump house located within Thorpe Park, 191
Thorpe Road, Flagstaff, Arizona ("Point of Delivery"). Buyer agrees that it shall accept, test (if
required) and measure the reclaimed water at the Point of Delivery. The Point of Delivery consists of
a vault, pit, meter, valves, and other appurtenances necessary to meter reclaimed water (collectively,
the "Meter Vault"). The City shall be responsible for maintaining and operating the public reclaimed
water system, up to and including the meter Vault, Buyer shall be responsible for maintaining and
operating all mechanical items and associated equipment with the Buyer Reclaimed Water Facilities
from the Meter Vault to the Property, including any and all areas where Buyer directly or indirectly
uses reclaimed water (collectively the "Place of Use"). The Parties further agree that the City shall
be responsible for meeting all applicable obligations for the reclaimed water while the reclaimed
water is within the Meter Vault; and that the Buyer shall be responsible for meeting all applicable
obligations from the point where the reclaimed water leaves the Meter Vault and enters the Buyer
Reclaimed Water Facilities, and to any and all Places of Use.

3. Reclaimed Water Delivery Schedule. The Parties agree that the City shall deliver reclaimed water
at the Point of Delivery during the months of November, December, January and February ("Seasonal
Months"), at the following total maximum peak day rate of 1.5 million gallons. Upon approval of the
Utilities Director, maximum peak day rate may be increased up to but not exceed 2.25 million gallons
per day. The Parties further agree that the City shall not be obligated to deliver reclaimed water on an
annualized basis in excess of 552 acre-feet/year. Buyer acknowledges that during the Seasonal
Months, the City will incur certain costs in the provision of such reclaimed water, such associated
costs in an amount calculated based on the City's provision of 138 acre-feet of reclaimed water per
year (even if Buyer takes less than 138 acre-feet of water per year). Therefore, even in the event that
Buyer takes less than 138 acre-feet of reclaimed water per year, in consideration for the City incurring
associated costs, Buyer shall pay City for City's associated costs as calculated based on the City's
provision of 138 acre-feet of reclaimed water per year. This amount shall be known as the "Annual
Minimum Payment."

6. Commodity and Monthly Rate. After satisfaction of the Annual Minimum Payment, payable in
three (3) equal payments in the months of December, January and February, the rate to be paid by
Buyer for reclaimed water delivered by the City under this Agreement in excess of 138 acre feet shall
be the standard rate that is applicable to Commercial, no main extension, outside city rates for
reclaimed water at the time, date, and place of delivery, all as set forth in Title 7 of the Flagstaff City
Code. Nothing herein shall excuse Buyer from payment of service or other charges, such as the base
monthly service charge, as are applicable to the time, place, or manner of service and delivery,

7. Costs to Buyer. All cost and expense arising from or related to the use of reclaimed water by Buyer,
including, but not limited to those associated with the construction, maintenance, and operation of the

reclaimed water delivery system on the Property, shall be the sole responsibility and obligation of
Buyer.

8. Compliance with Regulations. In connection with its duties and obligations under this Agreement,
Buyer, at its sole cost and expense, shall comply with all Federal, State and local laws, regulations,
ordinances, permits and standards that now exist, and as may be enacted in the future, including
those that pertaini to the use, handling and distribution of reclaimed water. Such laws, regulations,
ordinances and standards may include, but not be limited to, requirements and restrictions governing
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of reclaimed water by the City to the Point of Delivery shall be made in accordance with the City's
ordinances, rules, and regulations.

9. Buyer's Responsibilities.

The Buyer shall comply with all applicable City, State, and Federal standards now or in the future,
pertaining to the use of reclaimed water, including but not limited to:

a) The Buyer shall provide and install sufficient signage as required by State law for reclaimed
water use. Such signs shall be prominently displayed at each reuse site. Said signs shall be placed at a
minimum at all logical points of entry to each reuse site, at the entrance to all lakes and ponds at each
reuse site, at all plumbing outlets, and at all hose bibs providing reclaimed water or other locations as
required by the City's permits with ADEQ.

b) The Buyer shall prevent reclaimed water from standing on open access areas during normal
periods of use.

¢) The Buyer shall prevent reclaimed water from coming into contact with drinking fountains, water
coolers, or eating areas.

d) The Buyer shall secure hose bibs discharging reclaimed water to prevent use by the public.

¢) The Buyer shall take such other precautions as may be prudent to retain reclaimed water within
the Place of Use.

10. Continuation of Service. Continuation of service after the expiration of this Agreement is within the
City's sole discretion, and is subject to the City's inspection of Buyer's on-site reclaimed water storage
and reuse system in order to verify the installation of proper backflow prevention equipment, signage,
and any other applicable requirements for the storage and use of reclaimed water including all
applicable City, State, and Federal requirements.

11. Duration and Termination of Service. The duration of this Agreement shall be twenty (20) years
from August 8, 2014 to August 7, 2034.

12. Potential Disruption of Service. Buyer hereby agrees and acknowledges the possibility that the City
may be required to permanently or temporarily terminate, in whole or in part, delivery of
reclaimed water to the Buyer for any number of reasons, including, but not limited to emergency
conditions, water quality or other regulatory issues, peak demands, insufficient water supply, or
planned system maintenance. The City will use its best efforts to provide advance notice to Buyer of
any permanent or temporary termination of reclaimed water delivery. Buyer shall be solely
responsible for any damage that may be caused to Buyer-owned facilities by such permanent or
temporary termination in the reclaimed water delivery. In the event of an emergency which requires
the City to temporarily suspend or curtail delivery of reclaimed water to Buyer, Buyer understands
and agrees that the City will turn off the Meter Valve at the Point of Delivery. In order to
accommodate peak demand periods or planned maintenance of the public reclaimed water delivery
system, the City shall provide Buyer with at least twenty-four (24) hour notice of the need to
completely cease reclaimed water usage, or to reduce the volume of reclaimed water used at the
Property. Upon receiving such notice, Buyer shall alter Buyer's reclaimed water usage in accordance
with the City's request.

13. Resale or Off-Site Use of Reclaimed Water Prohibited. Buyer shall not, without the express
4
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written permission of the City Manager, deliver, use, or resell reclaimed water, either directly or
indirectly, off-Property or to any other person or entity, or use the reclaimed water for any purpose
other than the Intended Use.

14. Inspection. Buyer acknowledges and agrees that, in order to verify compliance with this Agreement
and with all applicable laws and regulations, the City, State, County or other agency with jurisdiction
may inspect the Property being served with reclaimed water at any reasonable time.

15. Successors and Assigns. The Agreement shall be binding upon the successors and assigns of the
City and the Buyer, and may be assigned or transferred by either Party with the prior consent of the
other Party, which consent shall not be unreasonably with held, conditioned or delayed. The Party
seeking to assign or transfer shall give the other Party thirty days written notice of its intent to assign
or transfer. If no response is made within the thirty day period, the lack of a response will be deemed
to be consent to the assignment or transfer. The assigning or transferring Party shall be released from
any and all liabilities and/or obligations and/or performance arising, accruing or occurring under this
Agreement after the time of that assignment or transfer and the other Party shall look solely to the
assignee or transferee with respect to any such liabilities and/or obligations and/or performance under
this Agreement.

16. Cancellation for Conflict of Interest. This Agreement is subject to the cancellation provisions of

A.R.S. §38-511.

By

17. Insurance. Buyer shall maintain during the term of this Agreement, and during any renewal term of
this Agreement, general liability insurance in the minimum amount of Two Million Dollars
($2,000,000.00) to cover any liability arising from the acts and omissions of Buyer, its officers,
employees, or agents. The City shall be identified as an additional insured on any such policy.
Buyer shall provide the City with a current certificate of insurance with respect to such coverage and
conditions.

18. Indemnification. Buyer agrees to indemnify the City, and its past, present and future officers,
officials, agents, representatives, employees, successors and assigns ("City Indemnitees") from all
damages, losses, costs and expenses (including reasonable attorneys' fees and litigation expenses)
regarding Buyer's use or handling of the reclaimed water purchased pursuant to this Agreement.
This indemnity obligation begins following Buyer’s acceptance of the water at the Point of Delivery.
Buyer's indemnity obligation pursuant to this paragraph shall not include -any damages, losses, costs
and expenses resulting from the City Indemnitees' own negligence (active or passive), failure to
comply with any federal, state, or local law, statute, ordinance, rule, regulation or court decree, or
breach of the City 's obligations under this Agreement. The City Indemnitees agree to provide notice
to Buyer of any formal legal action instituted in a federal or state court of law for which they seek
indemnity no later than thirty (30) business days after City’s receipt of the formal legal action
instituted in a federal or state court of law.

19. Excusable Non-Performance. In the event of an act of God, natural catastrophe, war, civil
insurrection, accident, act of governmental or judicial bodies other than the City, the failure of
either Party to perform its obligation under this Agreement shall be excused for so long as the
condition interfering with performance continues. The maintenance and operation of the City's
sewage system and of the City's wastewater treatment plants shall be solely within the discretion of
the City, and, in the event the City discontinues operation of its sewage (reatment plant, or does not
retain legal authority to provide reclaimed water or recovered reclaimed water, as the case may be, all
obligations of either Party to perform under this Agreement shall terminate without prejudice to any
claims or causes of action existing prior to such termination of this Agreement.

5
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20. Default

21.

22,

23.

24,

25,

26.

20.1 Buyer's Default and City's Remedies. The Buyer shall be in default under this Agreement if
the Buyer: (i) fails to pay within ten ( 10) days of when due any sum or other payment required
to be paid to the City by the Buyer under this Agreement; (ii) fails to perform or observe any
other covenant, agreement or condition which the Buyer is required to perform or observe or
breaches any other provision of this Agreement, and such failure or breach is not cured with in
thirty (30) days after delivery of written notice to the Buyer of such failure or breach: (iii) is
named as a debtor in any voluntary or involuntary bankruptcy proceeding; (iv) places
substantially all of the Buyer's assets in receivership or causes or allows substantially all of the
Buyer's assets to be subject to attachment or other Judiciary seizure; or (v) makes or suffers a
general assignment for the benefit of creditors. In the event that the failure or breach cannot be
cured within thirty (30) days, the Buyer shall cure such failure or breach expeditiously or shall
be in default.

20.2 City's Default and Buyer's Remedies. The City shall be in default under this Agreement if the
City fail s to perform or observe any covenant, agreement or condition which the City is
required to perform or observe, or breaches any other provision of this Agreement, and such
failure is not cured with in thirty (30) days after delivery of written notice to the City of
such failure. In the event that the failure or breach cannot be cured with in thirty (30) days, the
City shall cure such failure or breach expeditiously or shall be in default.

Entire Agreement. This Agreement constitutes the entire agreement between the Parties pertaining
to the subject matter of this Agreement, and all prior and contemporaneous agreements,
representations, negotiations and understandings of the Parties, oral or written, are hereby
superseded and replaced by this Agreement.

Governing Law. This Agreement shall be governed by and construed under the laws of the State of
Arizona, and venue for any action under this Agreement shall be Coconino County, Arizona.

Waiver. Any waiver granted by either Party shall not be deemed effective except when specified in
the waiver, in writing, and executed by the Party against whom enforcement of the waiver is sought.
No waiver by any Party of a breach of any of the terms, covenants or conditions of this Agreement
shall be construed or held to be a waiver of any other breach of this Agreement or any other term,
covenant or condition contained in this Agreement.
No Third Party Beneficiaries. The Partics acknowledge and agree that the terms, provisions and
conditions of this Agreement are for the sole benefit of, and may be enforceable solely by, the Parties
to this Agreement, and none of the terms, provisions, conditions and obligations of this Agreement
are for the benefit of, or may been forced by, any person not a party to this Agreement.

Severability. In the event that any phrase, clause, sentence, paragraph, section or other portion of
this Agreement becomes illegal, invalid or against public policy for any reason, or is held by any
court of competent jurisdiction to be illegal, invalid or against public policy, the remaining portions of
this Agreement shall not be affected thereby and shall remain in force and effect to the fullest extent
permitted by law.

Venue and Attorneys' Fees. Except as otherwise agreed by the Parties, any litigation brought by
either Party against the other to enforce the provisions of this Agreement must be filed in the
Coconino County Superior Court. In the event any action at law or in equity is instituted between the

6
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Parties in connection with this Agreement, the prevailing Party in the action will be entitled to its
costs including reasonable attorneys' fees and court costs from the non-prevailing Party, as well as
expenses incurred in connection with the prosecution or defense of such action.

27. Modification of Agreement. This Agreement may be amended at any time by written amendment
executed by both Parties. No modification of this Agreement shall be deemed effective unless in
writing and signed by the Parties.

28. Dispute Resolution. In the event that a dispute arises out of or relates to this Agreement and such
dispute cannot be settled through negotiation, the Parties shall first attempt to resolve the dispute in
good faith by mediation before resorting to litigation or some other dispute resolution procedure.
Mediation shall be self-administered and conducted under the CPR Mediation Procedures established
by the CPR Institute for Dispute Resolution, 366 Madison Avenue, New York, NY 1001 7,(212) 949-
6490, www.cpradr.org, with the exception of the mediator selection provisions, unless other
procedures are agreed upon by the Parties. Unless the Parties agree otherwise, the mediator(s) shall be
selected from panels of mediators trained under the Alternative Dispute Resolution Program of the
Caconino County Superior Court. Each Party shall bear its own costs in mediation. The Parties shall
not be obligated to mediate if an indispensable Party is unwilling to join the mediation. This
mediation provision shall not constitute a waiver of the Parties' right to initiate legal action if a
dispute is not resolved through good faith negotiation or mediation,

29. Authorization. The Parties to this Agreement represent and warrant that the persons executing this
Agreement have full authority to bind the respective Parties to all of the terms and provisions of this
Agreement.

30. Captions. The captions used in this Agreement are for convenience only, are not a part of this
Agreement and do not in any way limit or amplify this Agreement's terms and provisions.

31. Construction of Agreement. This Agreement has been arrived at by fair negotiation and shall not be
construed against either Party.

32. Counterparts. This Agreement may be executed in multiple counterparts, each of which shall
constitute an original, but all of which together shall constitute one and the same instrument. The
signature pages from one or more counterparts may be removed from the counterparts and
attached to a single instrument so that the signatures of all Parties may be physically attached to a
single document.

33. Notice. Notice hereunder shall be hand-delivered or delivered by postage prepaid first ¢lass U.S,

mail to the "Local Contact Person" listed under paragraph 2 above, and sent by email to the same
person. Notice shall be effective upon actual receipt by the Local Contact Person.

'ﬁ‘- e 7
APPROVED and EXECUTED this ﬁ day of vzl 2014

CITY OF FLAGSTAFF

%//Z/////

Efty of F lagstgfT Utilities Director
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ARIZONA SNOWBOWL RESORT LIMITED PARTNERSHIP
EGB Enterprises, Inc., General Partner

By: é z .
Eric G. Borowsky
Its President

Attest:

ity Clork

Approvégbﬂd) form:

& 7
2 City Atforfiey
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July 22,2014

Brad Hill

Utilities Director
City of Flagstaff
211 W. Aspen
Flagstaff, AZ 86001

Dear Mr. Hill,

This letter shall serve as our request for a new twenty year Direct Delivered Reclaimed Water
Agreement with the City of Flagstaff. The current agreement originated on March 20, 2002 for a term of
twenty years. Arizona Snowbow! has fulfilled the obligations required by both the City of Flagstaff and
ADEQ.

We request a new twenty year agreement for the following reasons: 1) financial lenders are expecting
more certainty with respect to the term and renewal of the current water agreement, 2) ski area owners
expect to invest substantial amounts of additional capital and they need the certainty of a longer
agreement, 3) the new Agreement provides benefits to the City of Flagstaff, 4) the City of Flagstaff has
recently approved a new water policy. It is in both parties interest to move forward utilizing the new
policy strategies.

Please let me know if you need any additional information from the Arizona Snowbowl to allow the City
of Flagstaff to issue a new twenty year Direct Delivered Reclaimed Water Agreement.

1

Thank you for your cooperation in this matter.

Sincerely,

SR

J.R. Murray
General Manager

Winter Snow Sports ® Summer Scenic Skyride ¢ Banquet Facilities ¢ Lodging
Post Office Box 40 ¢ Flagstaff, AZ 86002-0040
Phone (928) 779-1951 = Fax (928) 7793019

www.arizonasnowbowl.com
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2/18/2015 Reclaimed Water Ordinance on Tuesday’s Flagstaff City Council Agenda | KNAU Arizona Public Radio

Listen Live » On Air Schedule  About Events

Music Weather News and Local Forecast

Brain Food
e

KNAU And Arizona News 3:19 PM TUE FEBRUARY 3, 2015

Reclaimed Water Ordinance on Tuesday’s
Flagstaff City Council Agenda

By RYAN HEINSIUS (/PEOPLE/RYAN-HEINSIUS

On Tuesday night, the Flagstaff City Council voted four to three not to revisit an
ordinance contained in the city’s water policy having to do with the renewal of
reclaimed water sales contracts. As Arizona Public Radio’s Ryan Heinsius reports,
some in the community have been calling on the council to reinstate its authority over
those contracts.

v

Listen
1:12

Since 2002, selling reclaimed water has
mostly been the domain of the city’s
utilities department. Some members of
the city council support revisiting the

http://mediad.publicbroadcasting.net/p/knau/files/20 id¥ha e it as an attempt to
Credit James Q Martin increase accountability and transparency
in the sometimes contentious process.

Several groups and businesses like golf courses, manufacturers and the Arizona
Snowbowl purchase about 2,200 acre-feet of reclaimed water annually from the city.
Utilities Director Brad Hill says they all have to satisfy financial as well as city, state
and federal requirements. But any politically charged aspects of these sales aren’t part
of his decision making.

“These are things that administratively we do all the time and have done since 2002 for
a variety of our customers. This one with Snowbowl clearly gets the attention, but I
think it’s important to understand it from an administrative perspective these are just
things that we do in how we manage our reclaimed program.”

According to Hill, about one-fifth of the more than 10,000 acre-feet of water per year
sold by the city is reclaimed. Last year, the utilities department renewed Snowbowl’s
contract to support its snowmaking program for 20 years — the city’s maximum
extension.

TAGS: Local News (/term/local-news)  reclaimed wastewater (/term/reclaimed-wastewater)
Flagstaff (/term/flagstaff

http://knau.org/post/reclaimed-water-ordinance-tuesday-s-flagstaff-city-council-agenda

172



Appendix |



A2002-03350 ./

REGLAIMED WASTEWATER AGREEMENT

THIS RECLAJMED WASTEWATER AGREEMENT ("Agreement”) is made and entered

into this ég_ day of _7 /Q.a~2. , 2002, by and between the City of Flagstaff, Arizona
- ("City"), a municipal corporation of the State of Arzona, 211 West Aspen Avenus,
Flagstaff, Arizona 86001, and Arizona Snowbew! Resort Limited Partnership, P.O, Box

40, Fiags’taff Arizona 86002 ("End User").

RECITALS

End User desires to purchase treated sewage effluent (“Reclaimed Wastewater”) from the
City of Flagstaff Wastewater Treatrment Plant(s) to be used for snowmaking at the Arizona
Snowbowl ski area situated outside the City of Flagstaff, in unmcorporated Caconino

County, Arizona.

The City- dasites to sell Reclaimed Wastewater to End Ustr pursiiant to the terms and
conditions set forth balow.

NOW, THEREFORE, in consideration of the mutual covenants contalned in this -
Agraernent the Parties agree as follows:

AGREEMENT

DIRECT REUSE - WNeans the beneficial use of Reciaimed Wasiewater for a purpose
allowed by the Arizona Administrative Code, Title 18 Chapter 9, Article 7.

EFFLUENT - Means wastewater that has completed its passage through a wastewater
treatment process.

OPEN WATER CONVEYANCE — Means any constructed waterway which is open to the

. elements, including canals and laterals that fransport Reclaimed Wastewater from a
sewage treatment facility to a Reclaimed Wastewater blending facility or from a sewage

treatrment facilfty or Reclaimed Wastewater blending fadility to the point of land application -

or end use. An Open Water Conveyance does not include waters of the United States.

PIPELINE CONVEYANCE - Means any completely enclosed system of pipelines that
transports Reclaimed Wastewatéer from a sewage treatment facility to a Reclaimed
Wastewater blending facility or from a sewage treatment facility or Reclaimed Wastewater
biendirig facility to the point of fand application or end use,
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POINT OF DELIVERY — Means a location designated. by the City for measuring and
. transferiing Reclaimed Wastewaterto End User. The Point of Delivery may include a

vault, pit, meter, valves, and other appurtenances ﬂacessary to measure and transfer
Rec[azmed Wastewater to End User." . '

POTABLE WATER — Means water that does not contain poliution, contamination,
objectionable minerals, or infective agents and is considered suitable for drinking by

 humans.
RECLAIMED WASTEWATER - Means Effluent which megts the standards for the
speeific reguses contained in the Arizona Administraive Code, Title18, Chapter 8, and
* which Is produced afthe City's wastewater treatment plants.

2. PURCHASE AND SALE. End User agrees to purchase from the City Reclaimed
Wastewater produced at the City's wastewater tfreatment plants, which Reclaimed
Wastewater is fo be used for snowmaking purposes on ski argas as further desctibed in
thrs Agraement' and “the Cﬂ:y agrees to seil Reclalmed Wastewater to End User in

made in accordance With thre Citys erdmances ru%es and reguiatsms End User shall
obtain any additional city, state or federal permits which may be required for the use of
Reclaimed Wastewater for snowmaking purposes. As a courtesy and not as an
obligation, the City shall erdeavor to inform End User of any such permit requirements -
known 1o the City, Erid User shall use the Reclaimed Wastawater in accordance with all
applicable federal laws, including, but not limited to, the regulations of the Environmental
Protection Agency, and in aceordance with &l appflcfabfe laws of the Stafe of Arizona,
including, but not limifed fo, the rufes and tegulations of the Arizona Department of
Environmental Quality ("ADEQ"). In'thie evenitany such laws, niles or regulations shall be
amended in the future so as to fmgke i !mposmble or infeasible for End User to use the
Reclaimed Wastewater, - End User, at its option, ,_shai have the right to terminate this
Agreement by giving thirty (30) days’ prior notiee In writing to the City. End User shall
comply with all of the conditions of the City's Reclaimed Wastewater Reuse Permit issued
by the State of Arizona fo the Clty n additian, End USer shall strictly comply with all. of

the following requirements:

a. All hose bibs ﬁlschargmg Reala@med Wastawater shai be secured o prevent

any use by the piblie.
b. All pipe vamying Reclaimed Wastewater shall be color-coded, buned with

colored tape or otherwise suitably marked to indicate nonpotable water,

072601



c. All snowmaking thh Rec{armed Wastewater shall be conducted only at such
times as to minimize cantact with the public and to keep all snowmaking areas
reasonably dry and free from siand;ng or ponding water during normal usage.

d, Provide and install sufficient signage reading “Sriow made with Reclaimed
Wastewater, do not eat the snow or drink melted snow” or similar warnings. Such
signs shall be promiinently displayed at each reuse site, Such signs shall be
placed at all fogical peints of entry to each reuse site, at the entrance fo all lakes -
and ponds at eaich reuse site, at all plumbing cutiéts and at all hose bibs providing
Reclaimed Wastewatet ,

e, No drirking water fountains, potable water hose bibs or private residences shall
be ex,oosed to the mist from-snowmaking activities.

4. R =CLAIMED WASTEL E : . The City hereby agrees fo provide Reclaimed
Wastewater under this Agreement that mests the quality requirements of ifts Reclaimed
Wastewater Reuse Permit issued by ADEQ 1o the City. The City represents that it is now
in compliance, and shall atternpt to remain in compliance, with all regulatory and health
and water laws, tules and regulations applicable fo wastewater dischaige. End User
acknowledges and-agrees that the Reclaimed Wastewater supplied under this Agreement
8. not intended or offered for ptatabie use. Reclaimed Wastewater delivered under this
Agreement shall not be directly or md;rectly utilized ortransferred for any usés other than
snowmaking on ski areas without the prior written consent of the City. End User shall not
be obligated fo accept delivery of of to pay for inadequately treated Reclaimed
Wastewater which cannot; as received, be lawfully used for snowmaking on ski areas in -
accordance with the rules and regulations of ADEQ ., End User assumes all risks and
liabilities In connection with End User's use of Revlaimed Wastewater which, at the Poift
. of Delivety, meets all of the quality requirements of thie City's Reclaimed Wastewster
Reuse Permit destribed abeve. End User agrees that its remedies against the City for
" any breach of this Agreement by the Gity are limited to Erid User’s right of refusal to

accept delivery of Rec aimed Wastewater.

5. RESPONSIBILITY FOR DA .AG -. The City shall not be liable for any damage to End
User or its property arising out of or resulting from any curtailment, interruption or
apportionment of the supply of Reclaimed Wastewatér occasioned by ‘repairs or’
maintenance of the City's sewerage system, or from any threatened or acfual Reclaimed

Wastewater shortage or any other causes beyond the City'’s contral,

6. CONTRACT TERM. The ter of this Agreemem shall be for a period of five (5) years
from the cffective date as indicated above; End User may réguest renewal of this
Agreement for three (3).additional five (5) year periods by riotifying the City thereof, in
writing, at least forty<five (45) days prior to.the expiration of the current term of this
Agreement, or any renewal term of this Agreement. The Parties’ renewal of this
Agresment shall be contingent upon End User fulfiling all of its obixga‘uons under. this
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Agreement, and upon the City's abllity to renew the Clty's. Reeldimed Wastewater Reuse
Permit from ADEQ. The terms and conditions of any renewal term of this Agreement
shall be subject to change upon mutual agresment between the Parties, if desired, and
shall be subject to any city, state and federal laws, rules or regulations in effect at the time
" of rengwal. ' - " : o

This Agreement is contingént upon End User obtaining all riecessary federal and state
environmental approvals to proceed with snowmaking with Reclaimed Wastewater at the
designated ski area. - This Agreement shall becorme null and void two years from the date
of its execufion by both Parties in the event that End User is unable to obtain all
necessary federal and state environmental approvals for the subject snowmaking activity.
In the event that End User has. not ebtained all necessary federal and stafe environmerital
approvals within two years fram the date of exesution of this Agreement; and the Partiss
herete mutually-agree that End User has mads substantial prograss toward obtaining said
appravals by the. end of said two year time period, the Parties may mutually agree to
extend the fime period for bbtaiting such final approvals for an additional two years from
the expiration date of the initial two year period.. The Parties’ agreement to such an
extension shall be in writing and shall be fully executed by the Parties as a formal
amendment to this. Agreement. ' S ‘

7. RECLAIMED WASTEWATER RATE. End User agrees to pay the City for the
tredtment and delivery of all Reclaimed Wastewater accepted by End User at the Point of
Delivery. The rate shall be that rate established by the Flagstaff City Couricil and set forth
in the City Code of Flagstaff, Arizond. For the term of this Agreemient, afid any renewal
herecf, the rate shall not exceed, on @ per gallon basis, seventy-five: peréent (75%) of the
- then eurrént commeodity rate charged by the City for the sale of potable water used on the
applicable property. End User shall pay any applicable taxes, fees or surcharges that
any regulatory agencies may impose on the use of Reclaimed Wastewater obtained by
End User at the Point of Delivery. ' ,

8. DEFAULT. In the event that End User shall fail to make any payments under this
Agresmentwhen due orwithin ten (10) days thereafter, of fails to meet any other teriis of
this Agreement; the City may terminate this Agresment upon giving thitty (30) days” nofies
in writing to End User, In the event that End User shall make all payments in default
witfin thirty {30) days of sueh netice, or shall promptly correct its faflure to mast the terms
of this Agreement as determined by the City, this Agreement shall remain in full force and
effect. The City's right to terminate this Agreement as set forth above nolwithstanding, in
- the event End User falls to make all payments in default or to fulfil any of the other terms
of this' Agreement, the City may immediately suspend delivery of Reclaimed Wastewater
to End User until of unless any such defaults are adequately cured as determinad by the

City.
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9. INSURANGCE. End User shall mairitain. during the term of this Agreement, and during
any renewal term of this Agreement, general liability insurance in the minimum amount of
One Million Dollars ($1,000,000.00) to cover any liability arising from the acts and -
omissions of End User, its officers, employees or agénts. The City shall be named as an
additional insured on any such policy, and the policy may not be cancelled without at
least thirty (30) days’ prior written notice to the City. Prior to the delivery of any
Reclaimed Wastewater by the City under this Agreement, or any renewal term of this
Agreement, End User shall provide the City with a current certificate of insurance with
respect to such coverage and conditfons. In the event that End User fails to provide such
insurance coverage at any ime during the term of this Agreement, or any renewal term of
this Agreement, End User shall be censidered in material breach hereof and the City .
may, after thirty {30) days’ written notice to End User, suspend delivery of Reclaimed
WasteWwater to BEnd User and terminate this Agreement Unless such insurance coverage
has been restored within said thirty =(38)‘ day notice peticd. , E

10. USE_OF RECLAMED WASTEWATER BY OTHERS. End User agrees that this
Agreement shall not in any way restrict the right of the City to use Recidimed Wastewater
for any City operations or to sell Reclaimed Wastewater ic other non-Party users,

11. AMOUNT OF EFFLUENT. The City's wastewater treatment plants shall endeavor o
produce sufficient Recl ainied Wastewater 1o fairly meet the demands of alf users thereof,
Accordingly, the arfiount of Reclaimed Wastewater delivered to End User under this
Agreetnent shall be limited to @ maximum flow of 1.5 million galions per day, and such
delivery to End User for snowmaking purposes shall take place only during the rrienths of
November, December, January, and February, The City expressly reserves the right to
sell Reclaimed Wastewater for irrfigation and any other appropriate uses during the other
menths of the year and makes no commitment to End User for the sale of Reclaimed

Wastewater during those mionths.

12, OPERAﬂON MAINTENANCE AND REPLACEMENT COSTS. The- operatron
mairtenance and replacement costs of the Reclaimed Wastewater conveyance system
located downstream from the Point of Delivery shall be- the sole responsibility of End

User.

13. POINTOF DELIVERY, The Point of Delivery shall be located at a me’fermg site to. be
determined and mutually agreed upen by the Par’aes

14. ACCEPTANC’E AND TRANSMISSION OF REGLAIMEDWASTEWATER. End User
shall assume all costs of, and responsibility for, transportation of Redaimed Wastewater
by means of a conveyance system located downstream from the Point of Delivery, The
Reclaimed Wastewater conveyance system located downstream from the Point of
Delivery shal be entsre%y constructed, owned, operated and maintained by End User
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15. PIPELINE CONVEYANCES. Any Reclaimed Wastewater Pipeline Conveyance
system or méchanical appurtenance constructed by End User shall meet al of the
requirements of the Arizona Administrative Code, R18-9-602, and shall meet any other
federal; sate, orlocal requirements that are apphcabfe or may become apphcable after

the effective date of this Agreement.

OPEN . WATER. Any -Reglatrned Wastewater Open Water
Conveyanc_e system canstm,c‘ted by End User shall st all of the requirements of the

| 'Arizona Administrative Code, R18-9-603, and shall meet any other federal, state, of local

- requirements that are applicable, or may become applicable, after the affecttve date of
thiS Agreement. _

End User shaﬁ cempiy w1th all

;state backﬂ@w pi:eventmn requweme ts fqr'prafébia water systems for the protection of
1. [n the event that potable wateris also ysed for

; T, @ dye test sl be performed on the reuse

smwmakmg puiposes at the re

system that demonstrates to the satisfaction of the Cucotiine County Health Department |

tfiat no cross-connections with End User's potable water system exist. Said dye test shall
be suctessfully petformed by End User prior to the delivery of any Reclaimed Wastewater
to the reuse site. Sald dye test requirement shall not apply to reuse facilities specifically

desigred to use only Reclaimed Wastewater. A color-coding system shall be used on all . ‘

néw piping and outlets to prevent any accidental cross-connection between End User's
potable and reuse water systems, The color code shall conform to all of the standards
set forth by fhe C@C@ﬂiﬂ@ Count’y Haaitﬁ eraﬁment ln the event that a S{aemf" c

H @f End Usefs retse p umbmg

18. LOCAT I@« | OF IMPROVEMEN ,S_ Any futire End User Reclaimed Wastewater
conveyance fine 1mprmfemerr’ts and easements therefor located on szy -owned property,
shall be desighed s6-as not to interfere with any present or future City operations, and
End User's location of any such improvements shall be ‘approved, in advance and m

writing, by the City,

19. LIMIT, TIONS ON USE. End User shall use Redlaimed Wastewater in ascordance
with the ferms and conditions of this Agreetnerit and only within the geographical
boundaries of the Jocations specified below. End- User shall not resell Reclaimed
Wastewater to any users thereof either within or outside of the geographical boundaries
of the locations specified below. Nothing in this Agreement shall obligate End User to
purchase or accept Reclaimed Wastewater from the City in the absence of End User's
need for snowmaking activities, or in order to prevent End User from properly disposing
of Reclaimed Wastewater through End Users drainage facilities. Nothing in this
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Agreement shall reguire the diversion of Reclaimed Wastewater into End User's
sriowmaking system at such times 6F i such amobunt as fo interfere with the proper
operation and mairtenance of such system or to endanger the fatilities thereof. End
User hereby identifies the speczﬁc reuse location subject to this Agreement as the

following:

Arizona Snowbow! Résort

Said reuse location shall be shown on a Site Plan prepared by End User to be used as
EXHIBIT 1, which exhibit shall be attached to the reuse permit amendment application
submitted by the City to ADEQ . Said Site Plan shallidentify all snowmaking Reclaimed
" Wastbwater .containment structures, stermwater flow paths, and potable water system
protection eguiprnent at End Users reuse location. Approval for .any extensions of
. Reclaimed Wastewater pipelines and/or Retlaimed Wastewater uses for imigation of
areas other than those identified on the Site Plan shall be requested in writing by End
User and mcorp@fated into this Agreemeni by amendment along with an amended Site

Pian

20. PROHIBITED ACTI VETIES The foilowmg activities are p!’Ohlbl‘IEd in accordance with
Afizona Adm istrative.Cade, R18-0-704: |

A. Providing orusing Reclaimed Wastewater for direct human: consumpt on;

8. Dirsct Reuse for swimming, wind surfing, water skiing, or ether fuﬂ-!mmersuon
water activilies with a potential for ingestion;

C. Direct Reuse for evaporative cooling or misting;

D. Application of Reclaimed Wastewater to any area other than an approved
reuse site;

E. Allowing runoff of Rec!a;med Wastewater or Reclaimed Wastewater mixed with
stormwater from a direct reuse site, except for agricultural return flow that is
directed onto an adjacent field-or returned to an Openr Water Conveyance.

24 SUCCESSORS AND ASSIGNS. This Agreement shall be binding upon the
" sugcessors and assigns of the City and ‘End Userbut shall ot be assigned er transferted
" by End User without the prior written consent of the City, Any approved assignment or
“transfer of the rights andfor obligations of End User under this Agreement shall require
the execufion of a binding contract between End User and any approved assighee or

transferee.

29 EXCUSABLE NON-PERFORMANCE. In the event of an act of God, natural
catastrophe, war, civil insurrection, accident, act of governmental or judicial bodies other
than the City, the failure of either Party to perform its obligationi under this Agreement
~ shall be excused for so long as the condition interfering with performance continues. The
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faintenance and operai;an of the Cfty’s sewerage system and of the City's wastewater
treatmient plants shall be solely within the diseretion of the City, and, in the event the City
discontinues the sewage treatment plant operation, or does not retain legal authority to
provide Redlaimed Wastewater, all obfligations of sither Party to perform under this
Agreement shall terminate without prejudice to any clatms Or causes ¢ of actzon exzstmg

prior to such termiidation of this Agreement.

23. CANCELIATION FOR CONFLICT OF NTEREST This Agreement may be
terminated by the Czty or by End User 6n the basis of conflict of intarest in aecordance

with Afzotia Revised Statutes, Section 38-511.

- 24, FEES, The_.@&?’ agrees not to charge End User fof bullding irspeetion, building |
 permits or other fees in conpection-with End User's construction and instaliation of any
pipes, structures or other appuirtenances necessary to accept, distibute and dispose of -
any Reclaimed Wastewater unider this Agreement.

25. DISPUTE RESQ_ L,.UTIO . tn the event that a dispute arises out of or relates to this
Agreément and such d‘xspute cannct be setfled through neégotiation, the Parties shall

first attempt to resolve the dispute in good faith by -mediation before resorting to
litigation or some ofher dtspute resolution provedure. Mediation shall be self-
administered and conducted under the :.GPR Mediation Procedures established by the
CPR institute for Dispute Resolution, 366 Madison Avenue, New York, NY 10017, (212)

849-6450, www.cpradr.org, with the exception of the mediator selection provisions,
~ -unless: other procedures are agreed upon by the Parties. Unless the Parties agree
otherwise, the mediator(s) shall be selected from panels of mediators trained under the
Alternative Dispute Resolution Program of the Coeonino County Superior Court. 'Each
Parfy shal bear éts‘ own cests in medlaﬁon The 'F’arties shaH not be obhgated to

prowsmn shaﬂ ﬂst cansﬁiute a WﬁNGf @f tha F’art;es r;ght tl fmhate {egal actaon ;f a
dispuie is not résolved through -goad faith neg@haﬁon or mediation.

26. AUTHOF%IZAT ON. The Parties to this Agréement represént and warran’r that the
persens executing this Agreement have full authority to bind the respectwe Parties o all -

'of the terms and prows;ons of thls Agresment,

27 CAPTIONS, The captions used i in this Agreement are for convenience only, are not a
part of this Agreement and do not in any way limit or amplify this Agreement’s terms and

proyisions.

28. CONSTRUCTION OF AGREEMENT, This Agreenert has boeh amved at by fair
negotlatson and shall not be constmed agamst asther Party.
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28, COUNTERPARTS. This Agreement.may be executed in mulfiple counterparts, each
of which shall constitute an eriginal, but all of which together shall constitute ene and the
samie instrument. The signature pages from one or more counterparts may be removed
from the counterparts and attached to a single instrument so that the signatures of all

Parties may be physically attached to a single document.

30. ENTIRE AGREEMENT. This Agreement constitutes the entire agreement between
the Parties pertaining to the subject matter of this Agreement, and all prior and
contemporanegous agreements, representations, negotiations and understandings of the
Parties, oral or written, are hereby superseded and merged Into this Agreemenf. except

as expressly provided slsewhere in this Agreement.

31. GOVER NING LAW, This Agreement shall be govemed by and consfrued under the
laws of the State of Arizona, and venug for any action under this Agreement shall be
Coconing County, Ari-zo'na

32, WAIVER. Any walver granied by either Parly shall not be deemed effective except
when spes:ﬂed in the waiver, in writing, and executed by the Party against whom
enforcement of the ‘waiver is sought, No waiver by any Party of a breach of any of the
terms, covenants or condifions of thfs Agreement -shali be consfrued or held to be a
walver of any ethier breach of the samé or any other term, coveﬁant of cenchtzon

contained in this Agreement.

'33 NO THIRD PARTY BENEFICIARIES. The Parties acknowiedge and agree that the
terms, provisions and conditioris of this Agreement are for the sole benefit of, and may be
" enforceable solsly by, the Parties to this Agreement, and rione of the terms, provisions,
condiions ard obligations of this Agreement are for the benef‘ t of, or may be enforced by,

any péerson not a F’arty to this Agréefnent.

34, SEVERABILITY. In the event that any phrase, clause, senfence, paragrapﬁ section

or other portton of this Agreefment becomes i egai invalid or against public policy for any
reason, or is held by any couft of competent jurisdiction to be illegal, invalid or against
pubfic policy, the remaining portions: of this Agreement shall not be affected thereby and
shall remain in force and effect to the fullest extent permitted by law.

35. MOD!F!GAT[ON OF AGREEMENT. This Agreement may be amended at any time
by writter amendment executed by both Parties. No modffication of this Agreement

~ shall be deemed effective unless in writing and signed by the Parties.
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City of Flagstaff

Public Information

Office

FOR IMMEDIATE RELEASE
Date: March 8, 2012

City of Flagstaff Administratively Renews Snowbowl Contract

The city of Flagstaff Utilities Director has confirmed the administrative renewal of the reclaimed
water agreement with Arizona Snowbowl. By way of history:

e A Reclaimed Water Agreement with the Arizona Snowbow! was approved in March of 2002 by
the Flagstaff City Council for a period of five (5) years with renewals for three (3) additional five
(5) year periods.

o “Renewal of this agreement shall be contingent upon End User [Snowbowl] fulfilling all
of its obligations under this agreement, and upon the City’s ability to renew the City’s
Reclaimed Wastewater Reuse Permit from ADEQ” (March 2002 Agreement).

e InJuly of 2002, the Flagstaff City Council authorized the Utilities Director to approve, execute
and enforce all Reclaimed Water Agreements.

e An additional amendment to the March 2002 Reclaimed Water Agreement with Snowbowl was
approved on January 20, 2004 providing Snowbow! additional time to acquire their Forest
Service approvals.

e The Agreement, as amended, was reviewed and renewed by the Utilities Director in November
of 2006 for an additional five (5) year term to run from March 2007 through March 20, 2012.

By agreement, Arizona Snowbow!] must submit a request for renewal 45 days prior to expiration.
This was received on January 11, 2012.

As noted above, all agreements for reclaimed water are approved, executed and enforced by the
Utilities Director. Under the agreement, the Utilities Director will review to ensure that
Snowbowl! continues to be in compliance and has met all of the obligations of the Agreement.

Those obligations require Snowbowl to obtain all relevant federal and state environmental

approvals (such as the federal Environmental Impact Statement ), submit its request for renewal
of the agreement in writing at least 45 days prior to the expiration of the current term, and fulfill
all of its obligations under the agreement. The City must also renew its Reclaimed Wastewater



Reuse Permit (RWRP) from the Arizona Department of Environmental Quality every five (5)
years. The city of Flagstaff has maintained its Type 3 Agent Reclaimed Water General Permit
#R106143 with the ADEQ for the benefit of all reclaimed water users served by the City.

Having determined that all obligations have been met by Arizona Snowbowl and the City, the
Utilities Director renewed the agreement for a period commencing March 20, 2012 through
March 20, 2017. The agreement is subject to Utilities Director review in 2017 for a renewal until
March 2022. At that point, the current agreement will expire and any new contract could be
subject to City Council approval.

-End -



City of Flagstaft

March 8, 2012

Mr. J. R. Murray

General Manager
Arizona Snowbowl

P.O. Box 40

Flagstaff, AZ 86002-0040

RE: Reclaimed Wastewater Agreement Renewal to March 20, 2017

Dear Mr. Murray,

The City of Flagstaff has received your letter requesting to renew the reclaimed
wastewater agreement dated January 11, 2012. According to the City Attorney’s Office
& Utilities Division’s records, all conditions specified in paragraph 6. CONTRACT TERM
have been met. These include the following:

a. The Arizona Snowbowl submitted a renewal request at least 45 days prior to
the expiration of March 20, 2012;

b. The Arizona Snowbowl has obtained all necessary federal and state
environmental approvals to proceed with Reclaimed Wastewater at the

designated ski area; :
c. The City of Flagstaff maintains its Type 3 Agent Reclaimed Water General
Permit #R106143 with the Arizona Department of Environmental Quality; and
d. Snowmaking is permissible as per A.A.C. R18-11-309 A. Table A.

Since the Arizona Snowbowl continues to fulfill all of its obligations under the Agreement
and in accordance with City Code 7-02-001-0024, this letter shall serve as our
understanding that the existing Agreement is renewed for five additional years until
March 20, 2017.

Please feel free to contact me at (928) 213-2420 or bhill@flagstaffaz.gov if you have
any questions.

Bradley M. Hill, R.G.
Utilities Director




N BROBA-0338 ./

RECLAIMED WASTEWATER AGREEMENT

THIS RECLAIMED "WASTEWATER AGREEMENT (“Agreement”) is made and entered
into this «20% day of E ?I_C{MJ , 2002, by and between the City of Flagstaff, Arizona
("City"), a municipal corporation of the State of Arizona, 211 West Aspen Avenue,
Flagstaff, Arizona 86001, and Arizona Snowbowl Resort Limited Partnership, P.O. Box
40, Flagstaff, Arizona 86002 ("End User"). '

RECITALS

End User desires to purchase treated sewage effluent (“Reclaimed Wastewater") from the
City of Flagstaff Wastewater Treatment Plant(s) to be used for snowmaking at the Arizona
snowbow! ski area situated outside the City of Flagstaff, in unincorporated Coconino

County, Arizona.

The City desires to sell Reclaimed Wastewater to End User pursuant to the terms and
conditions set forth below.

NOW, THEREFORE, in consideration of the mutual covenants contained in this
Agreement, the Parties agree as follows:

AGREEMENT

1. DEEINITIONS.

DIRECT REUSE - Means the beneficial use of Reclaimed Wastewater for a purpose
allowed by the Arizona Administrative Code, Title 18, Chapter 9, Article 7. '

EFFLUENT — Means wastewater that has completed its passage through a wastewater
treatment process.

OPEN WATER CONVEYANCE — Means any constructed waterway which is open to the
elements, including canals and laterals that transport Reclaimed Wastewater from a
sewage treatment facility to a Reclaimed Wastewater blending facility or from a sewage
treatment facility or Reclaimed Wastewater blending facility to the point of land application
or end use. An Open Water Conveyance does not include waters of the United States.

PIPELINE CONVEYANCE - Means any completely enclosed system of pipelines that
transports Reclaimed Wastewater from a sewage treatment facility to a Reclaimed
Wastewater blending facility or from a sewage treatment facility or Reclaimed Wastewater
blending facility to the point of land application or end use.
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POINT OF DELIVERY — Means a location designated by the City for measuring and
- transferring  Reclaimed Wastewater to End User. The Point of Delivery may include a
vault, pit, meter, valves, and other appurtenances necessary to measure and transfer

Reclaimed Wastewaterto End User.

POTABLE WATER - Means water that does not contain pollution, contamination,
objectionable minerals, or infective agents and is considered suitable for drinking by

“humans.

RECLAIMED WASTEWATER - Means Effluent which meets the standards for the
specific reuses contained in the Arizona Administrative Code, Title18, Chapter 9, and
- which is produced at the City's wastewater treatment plants.

2. PURCHASE AND SALE. End User agrees to purchase from the City Reclaimed
Wastewater produced at the City’s wastewater treatment plants, which Reclaimed
Wastewater is to be used for snowmaking purposes on ski areas as further described in
this Agreement; and the City agrees to sell Reclaimed Wastewater to End User in

accordance with the terms and conditions set forth below.

3. REGULATIONS AND DELIVERIES. Al deliveries of Reclaimed Wastewater shall be
made in accordance with the City's ordinances, rules and regulations. End User shall
obtain any additional city, state or federal permits which may be required for the use of
Reclaimed Wastewater for snowmaking purposes. As a courtesy and not as an
obligation, the City shall endeavor to inform End User of any such permit requirements
known to the City. End User shall use the Reclaimed Wastewater in accordance with all
applicable federal laws, including, but not limited to, the regulations of the Environmental
Protection Agency, and in accordance with all applicable laws of the State of Arizona,
including, but not limited to, the rules and regulations of the Arizona Department of
Environmental Quality ("ADEQ"). In the event any such laws, rules or regulations shall be
amended in the future so as to make it impossible or infeasible for End User to use the
Reclaimed Wastewater, End User, at its option, shall have the right to terminate this
Agreement by giving thirty (30) days’ prior notice in writing to the City. End User shall
comply with all of the conditions of the City's Reclaimed Wastewater Reuse Permit issued
by the State of Arizona to the City. In addition, End User shall strictly comply with all. of

the following requirements: '

a. All hose bibs discharging Reclaimed Wastewater shall be secured to prevent

any use by the public.
b. All pipe carrying Reclaimed Wastewater shall be color-coded. buried with

colored tape or otherwise suitably marked to indicate nonpotable water.
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c. All snowmaking with Reclaimed Wastewater shall be conducted only at such
times as to minimize contact with the public and to keep all snowmaking areas
reasonably dry and free from standing or ponding water during normal usage.

d. Provide and install sufficient signage reading "Snow made with Reclaimed
Wastewater, do not eat the snow or drink melted snow" or similar warnings. Such
signs shall be prominently displayed at each reuse site. Such signs shall be
placed at all logical points of entry to each reuse site, at the entrance to all lakes -
and ponds at each reuse site, at all plumbing outlets and at all hose bibs providing
Reclaimed Wastewater ,

e. No drinking water fountains, potable water hose bibs or private residences shall
be exposed to the mist from snowmaking activities.

4. RECLAIMED WASTEWATER QUALITY. The City hereby agrees to provide Reclaimed
Wastewater under this Agreement that meets the quality requirements of its Reclaimed
Wastewater Reuse Permit issued by ADEQ to the City. The City represents that it is now
in compliance, and shall attempt to remain in compliance, with all regulatory and health
and water laws, rules and regulations applicable to wastewater discharge. End User
acknowledges and agrees that the Reclaimed Wastewater supplied under this Agreement
is not intended or offered for potable use. Reclaimed Wastewater delivered under this
Agreement shall not be directly or indirectly utilized or transferred for any uses other than
snowmaking on ski areas without the prior written consent of the City. End User shall not
be obligated to accept delivery of or to pay for inadequately treated Reclaimed
Wastewater which cannot, as received, be lawfully used for snowmaking on ski areas in -
accordance with the rules and regulations of ADEQ . End User assumes all risks and
liabilities in connection with End User's use of Reclaimed Wastewater which, at the Point
- of Delivery, meets all of the quality requirements of the City's Reclaimed Wastewater
Reuse Permit described above. End User agrees that its remedies against the City for
" any breach of this Agreement by the City are limited to End User’s right of refusal to

accept delivery of Reclaimed Wastewater.

5. RESPONSIBILITY FOR DAMAGE. The City shall not be liable for any damage to End
User or its property arising out of or resulting from any curtailment, interruption or
apportionment of the supply of Reclaimed Wastewater occasioned by ‘repairs or
maintenance of the City's sewerage system, or from any threatened or actual Reclaimed
Wastewater shortage or any other causes beyond the City's control.

6. CONTRACT TERM. The term of this Agreement shall be for a period of five (5) years
from the effective date as indicated above. End User may request renewal of this
Agreement for three (3) additional five (5) year periods by notifying the City thereof, in
writing, at least forty-five (45) days prior to the expiration of the current term of this
Agreement, or any renewal term of this Agreement. The Parties’ renewal of this
Agreement shall be contingent upon End User fulfiling all of its obligations under. this

072601



of renewal.

This Agreement is contingent upon End User obtaining all necessary federal and state
environmental approvals to proceed with snowmaking with Reclaimed Wastewater at the
designated ski area. - This Agreement shall become null and void two years from the date
of its execution by both Parties in the event that End User is unable to obtain all
necessary federal and state environmental approvals for the subject snowmaking activity.
In the event that End User has not obtained all necessary federal and state environmental

approvals by the end of said two year time period, the Parties may mutually agree to
extend the time period for obtaining such final approvals for an additional two years from
the expiration date of the initial two year period. . The Parties’ agreement to such an
extension shall be in writing and shall be fully executed by the Parties as a formal

amendment to this Agreement.

7. RECLAIMED WASTEWATER RATE. End User agrees to pay the City for the
treatment and delivery of all Reclaimed Wastewater accepted by End User at the Point of
Delivery. The rate shall be that rate established by the Flagstaff City Council and set forth
in the City Code of Flagstaff, Arizona. For the term of this Agreement, and any renewal
hereof, the rate shall not exceed, on a per gallon basis, seventy-five percent (75%) of the
then current commodity rate charged by the City for the sale of potable water used on the
applicable property. End User shall pay any applicable taxes, fees or surcharges that
any regulatory agencies may impose on the use of Reclaimed Wastewater obtained by

End User at the Point of Delivery.

8. DEFAULT. In the event that End User shall fail to make any payments under this
Agreement when due or within ten (10) days thereafter, or fails to meet any other terms of
this Agreement, the City may terminate this Agreement upon giving thirty (30) days' notice
in writing to End User, In the event that End User shall make all payments in default
within thirty (30) days of such notice, or shall promptly correct its failure to meet the terms
of this Agreement as determined by the City, this Agreement shall remain in full force and
effect. The City's right to terminate this Agreement as set forth above notwithstanding, in
the event End User fails to make all payments in default or to fulfill any of the other terms
of this Agreement, the City may immediately suspend delivery of Reclaimed Wastewater
to End User until or unless any such defaults are adequately cured as determined by the

City.
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9. INSURANCE. End User shall maintain during the term of this Agreement, and during
any renewal term of this Agreement, general liability insurance in the minimum amount of
One Million Dollars ($1,000,000.00) to cover any liability arising from the acts and
omissions of End User, its officers, employees or agents. The City shall be named as an
additional insured on any such policy, and the policy may not be cancelled without at
least thity (30) days’ prior written notice to the City. Prior to the delivery of any
Reclaimed Wastewater by the City under this Agreement, or any renewal term of this
Agreement, End User shall provide the City with a current certificate of insurance with
respect to such coverage and conditions. In the event that End User fails to provide such
insurance coverage at any time during the term of this Agreement, or any renewal term of
this Agreement, End User shall be considered in material breach hereof and the City
may, after thirty (30) days’ written notice to End User, suspend delivery of Reclaimed
Wastewater to End User and terminate this Agreement unless such insurance coverage
has been restored within said thirty (30) day notice period.

10. USE_OF RECLAIMED WASTEWATER BY OTHERS. End User agrees that this
Agreement shall not in any way restrict the right of the City to use Reclaimed Wastewater
for any City operations or to sell Reclaimed Wastewater to other non-Party users.

11, AMOUNT OF EFFLUENT. The City's wastewater treatment plants shall endeavor to
produce sufficient Reclaimed Wastewater to fairly meet the demands of all users thereof.
Accordingly, the amount of Reclaimed Wastewater delivered to End User under this
Agreement shall be limited to a maximum flow of 1.5 million gallons per day, and such
delivery to End User for snowmaking purposes shall take place only during the months of
November, December, January, and February. The City expressly reserves the right to
sell Reclaimed Wastewater for irrigation and any other appropriate uses during the other
months of the year and makes no commitment to End User for the sale of Reclaimed

Wastewater during those months.

12. OPERATION. MAINTENANCE AND REPLACEMENT COSTS. The operation,
maintenance and replacement costs of the Reclaimed Wastewater conveyance system
located downstream from the Point of Delivery shall be the sole responsibility of End

User.

13. POINT OF DELIVERY. The Point of Delivery shall be located at a metering site to be
determined and mutually agreed upon by the Parties.

14 ACCEPTANCE AND TRANSMISSION OF RECLAIMED WASTEWATER. End User
shall assume all costs of, and responsibility for, transportation of Reclaimed Wastewater
by means of a conveyance system located downstream from the Point of Delivery. The
Reclaimed Wastewater conveyance system located downstream from the Point of
Delivery shall be entirely constructed, owned, operated and maintained by End User. .
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15.  PIPELINE CONVEYANCES. Any Reclaimed Wastewater Pipeline Conveyance
system or mechanical appurtenance constructed by End User shall meet all of the
requirements of the Arizona Administrative Code, R1 8-9-602, and shall meet any other
federal, sate, or local requirements that are applicable, or may become applicable, after
the effective date of this Agreement. :

16. OPEN WATER CONVEYANCES. Any Reclaimed Wastewater Open Water
Conveyance system constructed by End User shall meet all of the requirements of the
Arizona Administrative Code, R18-9-603, and shall meet any other federal, state, or local
requirements that are applicable, or may become applicable, after the effective date of

this Agreement.

17. PROTECTION OF POTABLE WATER SYSTEM. End User shall comply with all
state backflow prevention requirements for potable water systems for the protection of
End User’s private potable water system. In the event that potable water is also used for
snowmaking purposes at the reuse site, a dye test shall be performed on the reuse
system that demonstrates to the satisfaction of the Coconino County Health Department
that no cross-connections with End User's potable water system exist. Said dye test shall
be successfully performed by End User prior to the delivery of any Reclaimed Wastewater
to the reuse site. Said dye test requirement shall not apply to reuse facilities specifically
designed to use only Reclaimed Wastewater. A color-coding system shall be used on all
new piping and outlets to prevent any accidental cross-connection between End User's

potable and reuse water systems. The color code shall conform to all of the standards
set forth by the Coconino County Health Department. In the event that a specific
Coconino County color code for reuse plumbing does not exist, purple shall be used for
all of End User's reuse plumbing.

18. LOCATION OF IMPROVEMENTS. Any future End User Reclaimed Wastewater
conveyance line improvements and easements therefor located on City-owned property,
shall be designed so as not to interfere with any present or future City operations, and
End User's location of any such improvements shall be approved, in advance and in

writing, by the City.

19. LIMITATIONS ON USE. End User shall use Reclaimed Wastewater in accordance
with the terms and conditions of this Agreement and only within the geographical
boundaries of the locations specified below. End User shall not resell Reclaimed
Wastewater to any users thereof either within or outside of the geographical boundaries
of the locations specified below. Nothing in this Agreement shall obligate End User to
purchase or accept Reclaimed Wastewater from the City in the absence of End User's
need for snowmaking activities, or in order to prevent End User from properly disposing
of Reclaimed Wastewater through End User's drainage facilities. Nothing in this -
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Agreement shall require the diversion of Reclaimed Wastewater into End User's
snowmaking system at such times or in such amount as to interfere with the proper
operation and maintenance of such system or to endanger the facilities thereof. End
User hereby identifies the specific reuse location subject to this Agreement as the

following:

Arizona Snowbow! Résort

Said reuse location shall be shown on a Site Plan prepared by End User to be used as
EXHIBIT 1, which exhibit shall be attached to the reuse permit amendment application
submitted by the City to ADEQ . Said Site Plan shall identify all snowmaking Reclaimed
Wastewater containment structures, stormwater flow paths, and potable water system
protection equipment at End User's reuse location. Approval for any extensions of
Reclaimed Wastewater pipelines and/or Reclaimed Wastewater uses for irrigation of
areas other than those identified on the Site Plan shall be requested in writing by End
User and incorporated into this Agreement by amendment along with an amended Site

Plan.

20. PROHIBITED ACTIVITIES. The following activities are prohibited in accordance with
Arizona Administrative Code, R18-8-704:

A. Providing or using Reclaimed Wastewater for direct human consumption;

B. Direct Reuse for swimming, wind surfing, water skiing, or other full-immersion
water activities with a potential for ingestion;

C. Direct Reuse for evaporative cooling or misting;

D. Application of Reclaimed Wastewater to any area other than an approved
reuse site; .

E. Allowing runoff of Reclaimed Wastewater or Reclaimed Wastewater mixed with
stormwater from a direct reuse site, except for agricultural return flow that is
directed onto an adjacent field or returned to an Open Water Conveyance.

21. SUCCESSORS AND ASSIGNS. This Agreement shall be binding upon the
successors and assigns of the City and End User but shall not be assigned or transferred
" by End User without the prior written consent of the City. Any approved assignment or
transfer of the rights and/or obligations of End User under this Agreement shall require
the execution of a binding contract between End User and any approved assignee or

transferee.

22 EXCUSABLE NON-PERFORMANCE. In the event of an act of God, natural
catastrophe, war, civil insurrection, accident, act of governmental or judicial bodies other
than the City, the failure of either Party to perform its obligation under this Agreement
. shall be excused for so long as the condition interfering with performance continues. The
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maintenance and operation of the City’s sewerage system and of the City's wastewater
treatment plants shall be solely within the discretion of the City, and, in the event the City
discontinues the sewage treatment plant operation, or does not retain legal authority to
provide Reclaimed Wastewater, all obligations of either Party to perform under this
Agreement shall terminate without prejudice to any claims or causes of action existing
prior to such termination of this Agreement.

23. CANCELLATION FOR CONFLICT OF INTEREST, This Agreement may be
terminated by the City or by End User on the basis of conflict of interest in accordance

with Arizona Revised Statutes, Section 38-511. '

24. FEES. The City agrees not to charge End User for building inspection, building
permits or other fees in connection-with End User's construction and installation of any
pipes, structures or other appurtenances necessary to accept, distribute and dispose of
any Reclaimed Wastewater under this Agreement.

25. DISPUTE RESOLUTION. In the event that a dispute arises out of or relates to this
Agreement and such dispute cannot be settled through negotiation, the Parties shall
first attempt to resolve the dispute in good faith by mediation before resorting to
litigation or some other dispute resolution procedure. Mediation shall be self-
administered and conducted under the CPR Mediation Procedures established by the
CPR Institute for Dispute Resolution, 366 Madison Avenue, New York, NY 10017, (212)
949-6490, www.cpradr.org, with the exception of the mediator selection provisions,
‘unless other procedures are agreed upon by the Parties. Unless the Parties agree
otherwise, the mediator(s) shall be selected from panels of mediators trained under the
Alternative Dispute Resolution Program of the Coconino County Superior Court. Each
Party shall bear its own costs in mediation. The Parties shall not be obligated to
mediate if an indispensable Party is unwilling to join the mediation. This mediation
provision shall not constitute a waiver of the Parties’ right to initiate legal action if a
dispute is not resolved through good faith negotiation or mediation.

26. AUTHORIZATION. The Parties to this Agreement represent and warrant that the
persons executing this Agreement have full authority to bind the respective Parties to all

of the terms and provisions of this Agreement.

27. CAPTIONS. The captions used in this Agreement are for convenience only, are not a
part of this Agreement and do not in any way limit or amplify this Agreement's terms and

provisions.

28. CONSTRUCTION OF AGREEMENT. This Agreement has been arrived at by fair
negotiation and shall not be construed against either Party.
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29. COUNTERPARTS. This Agreement may be executed in multiple counterparts, each
of which shall constitute an original, but all of which together shall constitute one and the
same instrument. The signature pages from one or more counterparts may be removed
from the counterparts and attached to a single instrument so that the signatures of all
Parties may be physically attached to a single document.

30. ENTIRE AGREEMENT. This Agreement constitutes the entire agreement between
the Parties pertaining to the subject matter of this Agreement, and all prior and

contemporaneous agreements, representations, negotiations and understandings of the
Parties, oral or written, are hereby superseded and merged into this Agreement, except
as expressly provided elsewhere in this Agreement.

31. GOVERNING LAW. This Agreement shall be governed by and construed under the
laws of the State of Arizona, and venue for any action under this Agreement shall be

Coconino County, Arizona.

32. WAIVER. Any waiver granted by either Party shall not be deemed effective except
when specified in the waiver, in writing, and executed by the Party against whom
enforcement of the waiver is sought. No waiver by any Party of a breach of any of the
terms, covenants or conditions of this Agreement shall be construed or held to be a
waiver of any other breach of the same or any other term, covenant or condatlon

contained in this Agreement.

33. NO THIRD PARTY BENEFICIARIES. The Parties acknowledge and agree that the
terms, provisions and conditions of this Agreement are for the sole benefit of, and may be
enforceable solely by, the Parties to this Agreement, and none of the terms, provisions,
conditions and obligations of this Agreement are for the beneft of, or may be enforced by,

any person not a Party to this Agreement.

34. SEVERABILITY. In the event that any phrase, clause, sentence, paragraph, section
or other portion of this Agreement becomes illegal, invalid or against public policy for any
reason, or is held by any court of competent jurisdiction to be illegal, invalid or against
public policy, the remaining portions of this Agreement shall not be affected thereby and
shall remain in force and effect to the fullest extent permitted by law.

35. MODIFICATION OF AGREEMENT. This Agreement may be amended at any time
by written amendment executed by both Parties. No modification of this Agreement
shall be deemed effective unless in writing and signed by the Parties.
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Snowbowl allowing the ski area to
use reclaimed water until 2034.

A council ordinance adopted in 2002 and reaffirmed by council members in 2013, states that all
agreements for existing reclaimed water customers are reviewed, approved, executed and
enforced by the utilities director.

"Per city code and council adopted water policy, the utilities director shall renew all existing
reclaimed water agreements that meet all financial and legal requirements of city, state and
federal laws," the city's press release said.

Snowbowl! General Manager J.R. Murray sent a letter to Brad Hill, utilities director for the city of
Flagstaff, requesting the extension citing the need for more certainty for financial lenders with
respect to the term and renewal of the current water agreement, ski owners' expectations to
invest capital with the